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projects for the elderly, should be ana-
lyzed for both use of Retail Service and
of Checkmeters.

§ 865.407

(a) Prior to making any conversion to
Retail Service the PHA shall adopt re-
vised rent schedules providing appropri-
ate allowances for the tenant-supplied
Utilities resulting from the conversion.

(b) Prior to implementing any modi-
fications to Utility Services arrange-
ments with the tenants or charges with
respect thereto, the requisite changes
shall be made in tenant dwelling leases
in accordance with the requirements of
24 CFR Part 866 Subpart A.

(¢) To the extent practicable, PHAs
should work closely with tenant organi-
zations in making plans for conversion of
Utility Service to individual metering,
explaining the national policy objectives
of energy conservation, the changes in
charges and rent structure which will re-
sult, and the goals of achieving an equi-
table structure which will be advanta-
geous to tenants who conserve energy.

(d) A transition period of at least six
months shall be provided in the case of
initiation of Checkmeters during which

Actions affecting tenants,

RULES AND REGULATIONS

tenants will be advised of the charges but
during which no Surcharge will be made,
based on such readings. This trial period
will afford tenants ample notice of the
effects the Checkmetering System will
have on their individual Utility charges
and also afford a test period for the ade-
guacy of the Utility allowances estab-
lished.

(e) During and after the transition
period PHA’s shall advise and assist ten-
ants with high utility consumptions on
methods for reducing their usage, This
advice and assistance may include coun-
seling, installation of new energy con-
serving equipment or appliances and cor-
rective maintenance.

§ 865.408 Complinnce schedule.

(a) PHA's shall complete Benefit/Cost
Analysis for all Mastermetered projects
within eighteen (18) months after the
effective date of the final rule.

(b) Mastermetered projects , deter-
mined to be cost effective for conversion
to Retail Service or Checkmetering shall
be so converted within thirty (30)
months after issuance of the final rule
unless the HUD Field Office determines
that funds are not available for this pur-
pose.

§ 865.409 Waivers for similar projects,

PHA's with more than one project of
similar design and utilities service may
prepare a Benefit/Cost Analysis for a
representative project. A finding that a
change in metering is not cost effective
for the representative project is sufficient
reason for the HUD Field Office to waive
the requirements of this subpart for
Benefit/Cost Analysis on the remaining
similar projects.

§ 865.410 Reevaluations of Mastermeter
Systems.

Because of changes in the cost of util-
ity services and the periodic changes in
uftility regulations, PHA’s with Master-
meter Systems are required to reevaluate
Mastermeter systems without checkme-
ters by making Benefit/Cost Analyses at
least every 36 months. HUD Field Offices
may grant waivers of this requirement
upon making a finding as provided in
paragraph 865.409.

Effective date: This part is effective on
May 17, 1976.

James L. YOUNG,
Assistant Secretary
for Housing Management.

[FR Doc.76-14120 Filed 5-14-76;8:45 am|
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DEPARTMENT OF HOUSING
AND URBAN DEVELOPMENT

Office of the Assistant Secretary for
Consumer Affairs and Regulatory Functions

[Docket No, N-76-525]
REAL ESTATE SETTLEMENT COSTS
Special Information Booklet

This Department published regulations
effective January 2nd, 1976, (41 FR
1672), implementing the Real Estate Set-
tlement Procedures Act of 1974 (Pub. L,
93-533 herein, “RESPA”) as amended
effective January 2, 1976 by RESPA
amendments of 1975 (Pub. L. 94-205).
Acting under authority contained in sec-
tion 12 of RESPA Amendments, however,
the operation of RESPA provisions deal-
ing with the information booklet was
suspended until June 30, 1976, in order
to allow for orderly revision to the pre-
vious information booklet (entitled “Set-
tlement Costs™).

The information booklet as published
for comment below, is intended to im-
plement Section 5 of RESPA, “Special
Information Booklets.” The published
text reflects Regulation X in its proposed
form as pubilshed at 41 FR 13032, March
29, 1976, It is intended that the con-
tents of the booklet, when published in
final form, will be consistent with Regu-
lation X requirements in effect on June
30, 1976.

Specific comment, however, is re-
quested regarding the effectiveness of the
substantive presentations, organization
and/or readability of the following:

1. The booklet was designed to provide
a general description and explanation of
the nature and purpose of each cost in-
cident to a real estate settlement. The
booklet, however, does not describe the
numerous variations in practice that
exist throughout the country. Should
Regulation X be revised to permit lenders
to provide an addendum that describes
particular settlement practices current
in their localities?

2. A worksheet approach has been
utilized in the booklet. The borrower is
encouraged to shop for settlement serv-
ices and compare cost information be-
tween service providers by noting dollar
amounts on a worksheet. Other compari-
son devices are also included. Is this
helpful?

3. The booklet presents a discussion
of RESPA Section 10 requirements re-
garding reserve (escrow) accounts and a
discussion of the nature of prorations.
This is an area of real estate settlement
practices which is very difficult to under-
stand and describe. It is done well here?
‘What alternative language would be pre-
ferable?

4. The booklet provides information
about choices available to borrowers in
selecting persons to provide necessary
services incident to a real estate settle-
ment. Will this information be helpful?

5. The booklet is designed to satisfy
the Section 5§ RESPA requirement that

an explanation be provided the borrower
of the unfair practices and unreasonable
or unnecessary charges to be avoided by
the prospective buyer with respect to a
real etstate settlement. Does the booklet
accomplish that goal?

6. Some homebuyers may obtain a copy
of the booklet prior to signing a sales
contract; therefore, some information
about sales contract provisions that
affects settlement costs is appropriate.
How helpful is that prior information?

Interested persons are invited to par-
ticipate in this proposed rulemaking by
submitting written data, views and argu-
ments with regard to this proposal. Com-
munications should be identified by the
above docket number and title, and
should be filed with the Rules Docket
Clerk, Office of the Secretary, Room
10141, Department of Housing and Urban
Development, 451 Seventh Street SW.,
Washington, D.C. 20410. All relevant
material received on or before May 31,
1976, will be considered before adoption
of the final rule. Copies of comments
submitted will be available for public in-
spection during normal business hours at
the above address, -

The Department intends to publish the
final booklet by June 1, 1976.

SETTLEMENT COSTS
TABLE OF CONTENTS
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1 The Real Estate Settlement Procedures
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INTRODUCTION
THE REAL ESTATE SETTLEMENT PROCEDURES

One of the principal objectives of the
Real Estate Settlement Procedures Act
(RESPA) is to help you secure adequate
settlement services at reasonable prices,
by requiring that you be provided with
meaningful information on a timely
basis. To this end, the law requires that
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the lender, usually a bank, provide you
with good faith estimates of settlement
services at the time you file an applica-

tion for a loan. The law also requires
that the lender provide you with this in-
formation booklet, developed by the U.S.
Department of Housing and Urban De-
velopment. RESPA was not designed to
set the prices of settlement services at
the lowest cost but rather to provide in-
formation about the settlement process,
and about prevailing costs in your local-
ity. You can then shop for competitive
prices and make the selection best suited
to your means and needs.

This booklet describes the settlement
proecess and charges, suggests questions
you might ask of lenders, attorneys and
others to clarify what services they will
provide you for the charges quoted, and
alerts you to unfair or illegal practices.
It also contains information on your
rights and remedies available under
RESPA.

You can exert greater control over the
settlement process than you might have
thought, especially if you use the advice
given in the booklet. However, this book-
let will not provide answers for all settle-
ment problems or explain all possible
events that may occur during the settle-
ment process. Procedures vary too greatly
for one booklet to provide all the an-
swers. This booklet will give you some
general ideas, though, that ought to be
helpful in any circumstance,

WHAT IS SETTLEMENT

Settlement is a formal transaction in
which ownership of real property passes
from seller to buyer. It is the end of the
home buying process, not the beginning;
it is the time when papers are signed,
monies are transferred between buyer
and seller, and the buyer is satisfied with
the seller’s ability to convey good title.
It may well be the last time you will see
the seller and those who have helped in
the settlement process.

When the settlement day arrives, you
are committed to the purchase of the
property and have made a downpayment
called earnest money. Services have been
performed on your behalf for which you
are obligated to pay. Unless a seller fails
to perform a legally binding promise or
has acted in a fraudulent fashion, you
are obligated to complete the contract
and pay settlement costs. Thus the fime
to decide the terms of sale, raise ques-
tions, and establish fair fees is not at
time of settlement, but earlier, when you
negotiate the sales contract and select
the providers of settlement services. By

the time of settlement, any changes in
settlement costs and purchase terms are
difficult to negotiate.

SETTLEMENT COSTS AND TERMS

Perhaps the best way to begin is at the
end, with the Uniform Settlement State-
ment (HUD-1 Form), which will be given
to you at or before settlement. This form
records the actual charges incurred for
your particular purchase. (There are
some exceptions to this requirement. Ask
your lender about these.) This section
provides an explanation of each fee or
charge which appears on the statement.
A sample copy of the form is included
beginning at page 4 to help you under-
stand the usefulness of the statement.
You should note that each item discussed
does not necessarily apply in every lo-
cality. In addition, charges may be made
for some services not mentioned in this
bocklet whigh are unique to your area.

The section after the explanations and
definitions gives suggestions and pro-
vides questions which can be asked of
the providers of settlement services. It is
impossible in a short booklet of this type
to explain fully each item. Therefore,
the questions you ask of each service firm
become the principal source of informa-
tion in helping you decide what firm to
use. While public libraries have real
estate books which may be of value to
you, and the federal government has
pamphlets explaining various aspects of
home buying (see Appendix C), the most
helpful information will be that obtained
through answers to the questions you ask
in your community.

Sections A through I of the Uniform
Settlement Statement contain informa-
tion about the loan, the house, and the
actors in the process. Sections J and K
contain a summary of all funds trans-
ferred between the buyer/borrower, the
seller, the lenders, and the providers of
settlement services. The bofttom line for
both borrower’s and seller’s transactions
shows the net cash to be paid and re-
ceived at settlement. Section L is a de-
tailed statement of all settlement
charges, and includes blank lines to be
filled in by the person conducting the
settlement for any items not listed on
the printed form. The totals of these
costs are carried forward to sections J
and K, in order to arrive at the net
cash figures. Your form, as received from
the lender, may not look exactly the
same as the one in this booklef. The
lender is allowed to vary the form to
make it fit the particular circumstances
of your locality, but all the items con-
tained on his form must have the same
titles and line numbers as the ones de-
scribed below. Thus, you should have no
difficulty following this discussion with
the form the lender provides,
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HUD-1 UNIFORM SETTLEMENT FORM

SETTLEMENT STATEMENT

V.3, DEPARTNENT O7 JIOUSING AND UABAN DAVELOYMANT

. TYIZOF LOAN

P 2eorpys loausaes Cue Numbard

C. NOTE: This forev & farnisSed 1o
Mown, J:éme marked '
fncloded ia 1he totels

fve you o statement of octunt settlament costs. dmounts peid to ond by the astilement czeat ere
[pu0.c.)" were paid oubiide the closing: they er2 s8own here for informativnal purposes endere nod

D, NANL OF FORAOWIAL E.NAMZ O S2LLE

ZiNAMZOF LENUIA

G, TROFIATY LOCCATION:

)

. SLTTLEMINT AGENTY

LERTTLEMINT DATZ)

FLACZ Q7 S&TTLXMENTY

2. SUMMANY OF POAROHZAI TRANIACTION

Ko SUMMARY 07 SZLLER'S TRXANIACTION

100, GROSS ANVOUNT OUS FR.OM ICRROMER:

$00. GROSS AMOULNT DUE TO SELLER:

101, Coageact sales price

401, Contzact wiles price

102, Personal prope:tv

402, Personal propzsty

103, Setclement charges 10 borrower 403,
(from line 11690, Scerion L) <

103, ' A0,

105. 305,

Adjustmants for itemas paid by sellec in odience:

Adjustments for items peid by seller in’o.iwhu

105, Cityltown faxcr ‘1o AU, Cityltowa taxes 9
9 39.7. County tates 0 307 County tazes 1 ~ L
103, Auesments to 303, Auessnents 10
109, t 102, o
110, ts 410, 0
111, 10 411, o
112, to 412, . o

120, CROSS AMOUNT DUE FROM BOSROWER:

420, GROSS AVCUNT EUE T SELLER:

300 AVCUNTS PAID BY Cit IN i‘FZ-b\LF OF BORACWER:
t

SO0, REDAUCTIONS IN AMOUNT DUE TO SELLER:

201, D2pasic o carrest money

501, n:pg._i(_ rEatueyi one g

202. Poncipal ameunt of new loanls)

502, Pavaliaffir

1203, Fxisting toaa(s) takznubiect to

503, Pavalfol sccond

204, S04 Sz5timiznezhazse
255, . 305.
205, SCS.

Credits 1o borroser for irama vapyid by seller:

Gredits 1o boarissier foe itema uapaid by aeller:

NN
DR

SN N

2

., N
0. GUTAL AMWANTS PAID WY O IN BEHALE
Uk POMIGIAE R : .

1207, Cizylinwn taxer o 507, City/iown taxes to
203, Connty taces to S0, County taxer to
207, Assesiments to 555, Asicsrments 1o
510, to
2 511, 1o
512, (&3
51 [
514, Exngieg toaaii) facen subiect 1o
515.

NS
R
W -\\\~ N \%\\ \ NI
LI

7.
R R T T Y

$20, TUTAL PO ACTIONSIN AVOUNT
PUETOSTLLER: *

00, CAM AT SETTLLMINT RILSNRED FRCM TR PAYABLETO

LCRDOAER

600, CASHTOSELLER FROM SETTLEMST:

I Gross amouns dus from borrowze
(fram bine 120)

601, Grosy amount due to seller
{frem lina $29)

302, 1< araannts paid by o in behalt of v
baciaase (fenm line 220) { )

<03 Lews tata! redictions ia aracuant Jus to
e e seler Mfrom han S20) { %)

303, CASH () REQINRED FPOM) OR
{ D PAYAILE TO) LORIOWER:

49). CASHTO SELLER FROM SETTLEMENT
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L. SEYYLENZHT CHARSES PMD FRON PAlO FRON,
. TOORRIYER'S SELLER'S
0. SALES BIOCEA'S COAWIIDA SovsTsnplun L] FUNDS ruUxDs
L. Votol commisyion paid by sellor
Divaston of conmissica ot follows:
N2 § "
793, % L E3
1.
E20. I7eus PAYASLY IN CORAZEYION ¥ITH LOLR
EJL. Lesy Criginaliza fes =
| _£92.  Losa Discount %
| B3, Apdeaivol Feets
U)l Credir Raport 1
6]5 >, __Lender’s inspaciion fea
‘6 Mot 332¢ lnsurance gpalicoticn 'n o
£97. Assuanption loe
£33,
£37. "
81.
3l
SO0, IYENS RYZUIRZO BY LENDER 1O BE 2D IN ADVANCE
1. Interest fran 1 23 L2332
$I2. Morrysze insuconce peamium foe mo. 1>
$UJ.  Haroid inzurancs gremium lor yru. by
N 3. 12
§35.
12D, RESERYELDEP20UTED WITH LENOZA 70X
3L Macaed iavurance no, &3 Lo,
1232 Moitzage insurance s, §5 e
1583, City property 1avas ro. £3 /s,
1004, County gropetly 1aver  m3, 35 / no.
05, Aorus) cosrrsments mo, k3 / no.-
|- 10C8 ns. £ / m>.
‘C.')T. . BS /na,
":'33, [ah ) I f =5
1. sive s enizcess
| § ] SR 9T P o cloting I.. 1o =G
Mg
02, Abstroct oc titly search 1o A
BLE) )—Tlﬁ uqm-nnoa 1
. 1124 sorence binder 1o~ st o LI,
:_‘_‘J_;_._ eat srepess hos i s
TS Notery feesin
107, Attarcsg's Fasn 1y
fiacludes wSove items Noo»
1123, Tisla insuronce s
finrlodzs adave izemy fo.-
1192, Leadar's coszraze §
1110, Own:e’s caverage §
LR
1112,
1) 3
1220, COVEPANLAT REICORDING AND TANASAER CHARGES
120%. Recordiag fzas: Dond sMartsage 3 Raleases §

| 3232, Cirefcogrne taxZsbompre Diad &

Magdgana X

121, 5'::x|::’|.qr~n_D<c.Lx s Moproaga X
20 ¢ 1 g =
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S, n:yl»
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FEDERAL REGISTER, VOL. 4

1, NO. 96—MONDAY,

MAY 17, 1976

20283




20284

Definitions begin with the specific set-
tlement charges found in Section L, fol-
lowed by the summary items, Sections
J and K.

SPECIFIC CHARGES

The specific charges in Section L are
on page 2 of the HUD-1 Form.

Settlement charges—Sales/Broker’s
Commission (700). This is the dollar
amount of the sales commission, usually
paid by the seller. Fees are usually a
percentage of the selling price of the
house, and are intended to compensate
brokers or salesmen for their services.
Custom and/or the negotiated agree-
ment between the seller and the broker
determine thse amount of the commis-
sion.

Total Commission and Division of
Commission (701-703). If several brok-
ers or salesmen work together to sell the
house, the commission may be split
among them. The total commission on
the sales price of the house is entered
on line 701 in the seller’s column and the
split is shown along “with the dollar
amount and names of those receiving a
part of the commission on lines 702-703.

Items Payable in Connection with
Loan (800). These are all the fees which
lenders may charge to process, approve
and make the mortgage loan.

Loan Origination Fee (801). This fee
covers the lender’s administrative costs
in processing the loan., Often expressed
as a percentage of the loan, the fee will
vary between lenders and from locality
to locality. Generally the buyer pays the
fee unless another arrangement has been
made with the seller and written into
the sales contract. However, the amount
chargeable to the buyer under FHA-in-
sured or VA-guaranteed transactions in-
volving existing structures is limited to
no more than one percent of the mort-
gage amount.

Loan Discount (802). Often c¢alled
“points,” this is a one-time charge made
by the lender to compensate for making
a loan at a lower interest rate than
would be otherwise charged. This is done
because State or Federal law limits the
interest rate for the type of loan in-
volved. Each “point” is one percent of
the mortgage amount. For example, if &
lender charges four points on a $29,250
loan this amounts to a discount of $1,170.
In FHA and VA transactions, the buyer
may not be charged a discount by the
lender, but the seller may agree to pay
points in order to help the buyer obtain
financing.

Appraisal Fee (803), This charge,
which may vary significantly from trans-
action to transaction, pays for a state-
ment of property value made by an in-
dependent appraiser or by a member of
the lender’s staff. The appraiser will re-
port to the lender on the property’s
value. In some jurisdictions, the lender
needs to know if the value of the prop-
erty is sufficient to adequately secure the
loan if you fail to foreclose and take title
to the house.

The appraiser inspects the house and
the neighborhood, and considers sale
prices of comparable houses and other

NOTICES

factors in determining the value. The
appraisal report may contain photos and
sketches. It will provide the factual data
which the appraiser relied upon in fix-
ing an appraised value. Ask the lender
for a copy of the appraisal report or re-
view the original. The report should con-
tain information of value to you. Not all
conventional lenders will cooperate in
furnishing a report. However, lenders
making FHA or VA loans must do so.
The appraisal fee may be paid by either
the buyer or the seller, as agreed in the
sales contract. In some cases this fee is
included in the Mortgage Insurance Ap-
plication Fee. See line 806.

On FHA and VA loans the appraisal
is made for the government agency
rather than the lender and the borrower
has the right to inspect the report. '

Credit Report Fee (804). This fee cov-
ers the cost of the credit report. The
lender uses this report in conjunction
with information you submitted with the
application regarding your income, out-
standing bills, and employment, to de-
termine whether you are an acceptable
credit risk and to help determine how
much money he will lend.

The credit report shows how you have
handled other credit transactions. It
generally includes a check of court rec-
ords for judgments, law suits, divorce,de-
crees, ete. If incorrect information in the
credit report disqualifies or adversely af-
fects your loan application, you may be
able to take corrective action. Your pro-
tections under the Fair Credit laws are
summarized under “Homebuyers’ Rights”
in this booklet.

Lender’s Inspection Fee (805). This
charge covers inspections, usually of
newly constructed housing, made by per-
sonnel of the lending institution. (Pest
or other inspections made by companies
other than the lender are discussed in
connection with line 1302).

Mortgage Insurance Application Fee
(806) . This fee covers processing the ap~
plication for federal or private mortgage
insurance on your loan. It includes the
appraisal fee on FHA or VA loans. For a
privately insured léan it may cover both
the appraisal and application fee. How-
ever, generally a private mortgage in-
surer will accept the lender’s appraisal.
See line 803.

Assumption Fee (807), This fee is
charged for processing papers in cases in
which the buyer takes over payments on
the prior loan of the seller. While most
transactions do not involve an assump-
tion, an assumption may save money for
you both in settlement costs and in the
form of a lower interest rate. The possi-
bility is worth exploring.

Items Required by Lender to be Paid
in Advance (900) —Interest (801) . Lend-
ers usually require that borrowers prepay
the interest that accrues on the mort-
gage from the date of settlement to the
beginning of the period covered by the
first monthly payment. For examble,
suppose your settlement takes place on
March 15, and your first regular monthly
payment will be due May 1, to cover the
month of April. On the settlement date

the lender will collect interest for the
period from March 15 to April 1. If you
borrowed $30,000 at 9% interest, the in-
terest item would be $112.50. This amount
will be entered on line 901,

Note.—Some lenders collect interest at the
beginning of the monthly period to which it
applies, rather than at the end. On such a
loan, the first monthly payment in the fore-
going example would be due on April 1; the
“interest in advance' calculation would be
the same, $112.50. FHA, Farmer's Home Adm,
and VA do not allow lenders to charge inter-
est in advance of use, since it increases the
effective rate of interest.

Mortgage Insurance Premium (902)
Mortgage insurance protects the lender
from loss due to payment default by the
home owner. With this protection the
lender is willing to make a larger loan,
thus reducing your downpayment re-
quirements, The premium charge for
FHA mortgage insurance is paid by the
borrower as a small addition to his
monthly payments. Private mortgage in-
surance premiums may be paid in this
way, or in a lump sum when the loan is
made. There is no charge to veterans for
a VA guarantee. If your loan is insured
by private mortgage insurance, you may
be required to pay a mortgage insurance
premium for a specific number of months
or a year in advance. FHA and the Farm-
ers Home Administration Ilimit the
amount to be collected.

Hazard Insurance Premium (303).
This premium prepayment is for insur-
ance protection for you and the lender
against loss due to fire, windstorm, and
natural hazards. This coverage may be
included in a Homeowners Policy which
insures against additional risks which
may include personal liability and theft.
Lenders offten require payment of the
first year's premium at settlement.

A hazard insurance or homeowner's
policy may not protect you against loss
caused by flooding, In special flood-prone
areas identified by HUD, you may be re-
quired to carry fiood insurance on your
home. Such insurance may be purchased
at low federally subsidized rates in com-
munities eligible under the National
Flood Insurance Act. Contact a local haz-
ard insurance agent concerning eligibil-
ity in your case.

Reserves Deposited with Lenders
(1000). Reserves (sometime called “es-
crow™ or “impound” accounts) are your
funds held in an account by the lender
to assure payment for such recurring
items as real estate taxes and hazard in-
surance.

You will probably have to pay an ini-
tial amount. for each of these items to
start the reserve account at the time of
settlement. A portion of your regular
monthly payments will be added to the
escrow account. RESPA places limita-
tions on the amount of reserve funds
which may be required by the lender.
Read “Reserve Accounts” in this booklet
for reserve calculation procedures. Do
not hesitate to ask the lender to explain
any variance between your own calcula-
tions and the figure presented to you.

Hazard Insurance (1001). The lender
determines the amount of money that
must be placed in the reserve in order

FEDERAL REGISTER, VOL. 41, NO, 96—MONDAY, MAY 17, 1976




{0 pay the insurance premium when due.
See “Reserve Accounts” for calculations.

Mortgage Insurance (1002). The
lender, using the yearly premium
amounts set by FHA, the Farmers Home
Administration or the private mortgage
insurance company, may require that
part of the total annual premium be
placed in the reserve account at settle-
ment, The amount may be negotiable.
FHA places limits on this amount.

City/County, Property Taxes (1003-
1004), The lender may require a regu-
lar monthly payment to the reserve ac-
count for property taxes,

Annual Assessments (1005}, This re-
serve item covers county or city taxes
assessed on the property for special im-
provements, such as sidewalks or sewers,
sometimes called front footage taxes.

Title Charges (1100). Title charges
may cover a variety of services performed
by the lender or others for handling and
supervising the settlement transaction
and services related thereto. The spe-
cific charges discussed in connection
with line 1101 through 1109 are those
most frequently incurred on settlement.
Due to the great diversity of practices
from area to area, your particular set-
tlement may not include all these items
or may include others not listed. Ask your
lender to clarify how these fees relate
to services performed on your behalf.
An extended discussion is presented in
“Searching a Title” later in this booklet.

Settlement or Closing Fee (1101). This
fee is paid to the settlement agent for
his service in seeing that Title to the
property is passed to you at settlement.
Certain expenses are properly divided be-
tween the buyer and seller and that the
seller receives the money and/or the
executed mortgage which he should have.
Responsibility for payment of this fee
is usually negotiable between the seller

and buyer.

Abstract or Title Search, Title
Examination, Title Insurance Binder,
Document Preparation (1102-1105).

These charges cover the costs of the
search and examination of records of
previous ownership, transfers, ete., to de-
termine whether the seller holds good
title to the property, and to disclose any
matters on record that could adversely
affect the buyer or the lender. Examples
of Title problems are unpaid mortgages,
iudgment or tax liens, conveyances of
mineral rights, leases, and .power line
easements or road rights-of-way that
could limit use and enjoyment of the
real estate,

There may be a separate document
fee that covers preparation of final legal
bapers, such as a deed of trust, mortgage
note, title insurance binder, or title in-
surance application form. Further dis-
cussion is included in section C, part 4.
You should check to see that these serv-
lces, if charged, are not also covered
under some other service fees. Ask the
lender. :

Notary Fee (1108). This fee is charged
for the cost of having a licensed person
fix his or her name and seal to various
documents authenticating the execution
of these documents by the parties.

NOTICES

Attorney’s Fees (1107). You may be re-
quired to pay for legal services provided
to the lender in connection with the set~
tlement, such as examination of the title
binder or sales contract. Ocecasionally
this fee can be shared with the seller.
If a lawyer’s involvement is required by
the lender, the fee will appear on this
part of the form. The buyer and seller
may each retain an attorney to check the
various documents and to represent them
at the settlement. Where this service is
not required or is paid for outside of
closing, the lender is not obligated to
record the fee on the settlement form.

Title Insurance (1108). The total cost
of owner's and lender’s title insurance is
shown here. The borrower may pay all
or only a part of this cost depending on
the terms of the sales confract or local
custom.

Lender's Insurance (1109) . A one-time
premium may be charged at settlement
for a policy which protects the lender
against loss due to problems or defects
in connection with the title, The insur-
ance is usually written for the amount
of the mortgage loan and covers losses
due to defects or problems not identified
by title search and examination. This is
customarily paid by the borrower unless
the seller agrees to pay part or all of it
in the sales contract. :

Owner's Insurance (1110) . This charge
is for owner's title insurance protection
and protects you against losses due to
title defects. In some areas it is custom-
ary for the seller to pay for this policy.

Government Recording and Transfer
Charges (1201-1204). These fees may be
paid either by borrower or seller. The
borrower usually pays the fees for legally
recording the new deed and mortgage.
These fees, collected when property
changes hands or when a mortgage loan
is made, may be quite large and are set
by state and/or local governments. City.
county and/or state tax stamps may have
to be purchased as well.

Additional Settlement Charges (1300-
1305) .—Survey (1301). The lender may
require that a surveyor conduct a prop-
erty survey to defermine exact location
of the house and 1ot lines. This is a pro-
tection to the buyer as well. Usually the
buyer pays the surveyor’s fee, but some-
times this may be handled by the seller.

Pest inspection (1302). This fee is to
cover inspections for termite or other
pest inféstation of the house. This may
be important if the sales contract in-
cludes a promise by the seller to transfer
the property free from pests or pest-
caused damage. Be sure that the inspec-
tion shows that the property complies
with the sales contract before you com-
plete the settlement. Where the seller
has failed to correct the problems, do not
complete your closing without an expli-
cit written promise by the seller to cor-
rect the situation. You may wish to re-
quire a bond or other financial assurance
that the work will be completed. You
need not complete the closing if the seller
has failed to perform. .

This fee can be paid either by the bor-
rower or seller depending upon the terms
of the sales contract. Lenders vary in
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their requirements as to such an in-
spection. There may also be pre-sale in-
spections for the buyer’s benefit to evalu-
ate the heating, plumbing, and electrical
systems and overall structural soundness.
The charge for such an inspection may
include a fee for insurance or warranty
services to back up the inspection. War-
ranty insurance costs may also be listed
here. If you are buying a new house,
check with the builder for the availabil-
ity of a warranty. .

Total Settlement Charges (1400). All
the fees in the borrower’s column en-
titled “Paid from borrower’s fund” are
totaled here and transferred to line 103
of section J, “Settlement Charges to Bor-
rower” in the Summary of Borrower's
Transaction on page 1 of HUD-1. All the
settlement fees paid by the seller are
transferred to line 504 of section K, “Set-
tlement Charges to Seller” in the Sum-
mary of Seller's Transaction on page 1
of HUD-1,

SUMMARY OF BORROWER'S TRANSACTION
(Section J, Page 1 of HUD Form 1)

Gross Amount Due (From Borrower
(100)) (To Seller (400)). Page 1 of the
Uniform Settlement Statement HUD
Form 1 summarizes all actual costs and
adjustments for the borrower and seller,
including the settlement fees and charges
found on line 1400 of Section L. Sections
301-303 aggregate all costs and amounts
to be paid by or on behalf of the buyer
resulting in line 303, the net cash figure
payable to the borrower (buyer).

Contract Sales Price (101), This is the
price of the home agreed to in the sales
contract between the buyer and seller.

Personal Property (102) . If, at the time
the sales contract is made, you and the
seller agreed that some items are to be
transferred with the house, the price is
entered here. If it was agreed to include
these items in the price of the home, their
cost. will be part of the sales price
recorded on line 100. Personal property
includes items like carpets, drapes, stove,
refrigerator, ete.

Settlement Charges to borrower (103).
The total charges detailed in Section L
and totaled on line 1400, are recorded
here. This figure includes all of the items
payable in connection with the loan,
items required by the lender to be paid
in advance, reserves deposited with the
lender, title charges, government record-
ing and transfer charges, and any addi-
tional related charges.

Additional Costs (104 & and 105). This
space 1is for listing any additional
amounts owed the seller, such as reserve
funds if the buyer is assuming the seller’s
loan. This may not be applicable to your
settlement.

Adjustments (106-112). These include
taxes, front footage charges insurance,
fuel and other items that the seller has
previously paid for covering a period
which runs beyond the settlement date.
The costs are usually divided on a pro-
portional basis with the seller being re-
imbursed for accruals occurring after the
date of transfer of Title.

Gross Amount Due (120), This is the
total of lines 100 through 112,
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Amounts Paid By Borrower (200).—
Deposit or earnest money (201). This is
the amount which you paid against the
sales price when the sales contract was
signed.

Principal amount of new loan (202).
This is the amount of the new mortgage
which you will repay to the lender in the
future.

Existing loan(s) (203). If you are tak-
ing over the seller’'s mortgage(s) instead
of obtaining a new loan or paying all
cash, the amount still owed on those prior
loans will be shown here.

Credit to borrower (207-213). This in-
cludes so much of taxes or assessments
as become due after settlement but which
cover a period of time prior to settlement
and therefore represent costs properly
payable by the seller. See “Reserve Ac-
counts” for a further discussion of these
madtters.

Total Amounts Paid By Borrower
(220). This is the sum of lines 201
through 213.

Cash At Settlement (300-303). Re-
maining are the summary lines which are
300-303 for the borrower (and 600-603
for the seller). Subtracting line 302
(gross amount paid by or on behalf of the
borrower) from line 301 (gross amount
due from the borrower) results in the net
cash the borrower must pay at settle-
ment. A sample worksheet is included,
to allow you to trace an illustr.tive
transaction.

Escrow Closings: A Note. In some parts
of the country, settlement may be con-
ducted by an esecrow agent, a lender, real
estate broker, title company representa-
tive or an attorney. After entering into a
contract of sale, the parties sifrn an es-
crow agreement which requires them to
deposgit specified documents and funds
with the agent. Urnlike the typical closing
in many parts of the East, the parties do
not meet together around a table to sign
and exchange documents. If all the pa-
pers and money are deposited within the
agreed time, the escrow is “closed”. The
escrow agent then records the appropri-
ate documents and gives each party the
documents and money he is entitled to
receive. This includes the completed
HUD-1 Form. If one party has failed to
fulfill his agreement, the escrow is not
closed and a law suit may follow.

Escrow practices differ from state to
state. In some areas, like California, they
are the dominant mode of settlement.
The agent may request a title reports and
policy; draft a deed or other docu-
ments; obtain rent statements; pay off
existing loans; adjust taxes, rents, and
insurance between the buyer and seller;
compute interest on loans; and acquire
hazard insurance. All this is authorized
in the escrow agreement.

RESERVE ACCOUNTS

In most instances, a monthly mortgage
payment is made up of a payment on
principal amount of the mortgage debt
which reduces the balance due on the
loan, and interest payment which is the
charge for use of the borrowed funds, and
a reserve payment (also known as an
escrow or impound payment) which rep-
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resents approximately one-twelfth of the
estimated annual insurance premiums,
property taxes, assessments and recur-
ring property-related charges, This sum
is placed in a special account and allowed
to accumulate until the next due date of
each specific recurring charge.

When settlement occurs you may need
to make an initial deposit into the reserve
account; otherwise, your regular monthly
deposits to it will not accumulate enough
to pay the taxes, insurance or other
charges when they fall due. Under
RESPA, the maximum amount the
lender can require borrowers or prospec-
tive borrowers to deposit into a reserve
account at settlement is a total gross
amount not to exceed: (a) a sum that
would have been sufficient to pay taxes,
insurance premiums, and other charges
for the period beginning with the last
date on which taxes, or insurance premi-
ums, or other charges would have been
paid under normal conditions, and end-
ing on the due date of the first full
monthly mortgage installment payment;
plus (b) an additional amount not in ex-
cess of one-sixth (2 months) of the es-
timated total amount of taxes, insurance
premiums and other charges to be paid
on the dates indicated above during any
twelve month period to follow.

An illustration will help clarify this
calculation, Assume the following set of
facts on a loan, Also assume that taxes
are paid at the end of the period against
which taxes are assessed.

Ezample —Settlement date: April 30, 1977;

Due Date of first mortgage loan repayment:
June 1, 1977; (a) Taxes due yearly: $£360.00;
(b) Monthly tax accrual: $30.00; Due date for
taxes: December 1st for the calendar year.

The reserve amount for category (a)
is $180.00. This represents the amount of
taxes accruing between December 1, 1976
(the last tax due date) and May 30, 1977
($30.00 x 6 months). Reserve amounts
chargeable under category (b) could be
up to two months advance payment
times $30.00 or a total of $60.00. There-
fore, total reserve deposits for taxes at
settlement would be a maximum of
$240.00.

Note~—Changing the due date for taxes
and/or the first mortgage payment results
in a different reserve amount for the same
illustration.

The same procedure is used to deter-
mine the maximum amounts that can be
collected by the lender for insurance
premiums or other charges. You need to
know the charges and due dates in order
to compute the amounts.

Once you bhegin your monthly mort-
gage repayments, you can not be re=
quired to pay more than one-twelfth of
the annual taxes and other charges each
month, unless a larger payment is neces~
sary to make up for a deficit in your ac-
count or to maintain the cushion of the
one-sixth of annual charges mentioned
in (b) above. A deficit may be caused,
for example, if your taxes or insurance
premiums are raised.

You should note that the above reserve
limitations apply to all federally related
mortgage loans whether they were orig-

inated before or after the implementa-
tion of RESPA.

ADJUSTMENTS BETWEEN BUYER AND SELLER

The previous section dealt with setting
up and maintaining your reserve ac-
count with the lender. At settlement it is
also usually necessary to make an adjust-
ment between buyer and seller for prop-
erty taxes and other charges. This is an
entirely separate matter from the initial
deposit which the borrower makes into
the new reserve account.

The adjustments between buyer and
seller are shown in sections J and K of
the Uniform Settlement Statement. In
the example of the taxes given in the
foregoing section, the taxes, which are
payable annually, had not yet been paid
when the settlement occurs on April 30th,
The home buyer will have to pay a whole
year’s taxes on the following Decem-
ber 1st. However, the seller lived in the
house for the first four months of the
year, Thus, four-twelfths of the year'’s
taxes are to be paid by him. Accordingly,
Lines 208 and 508 on the Uniform Set-
tlement Statement would read as
follows:

County taxes 1/1/77 to 4/30/77: $120.00.

The buyer would be given credit for this
amount in the settlement and the seller
would have to pay this amount or count
it as a deduetion from sums which will
be payable to him.

In some areas taxes are paid at the be-
ginning of the taxable year. If, in our ex-
ample, the taxes were paid by the seller
on January 1, for the tax year 1977, end-
ing December 31, 1977, the buyer will
have to compensate the seller for the
taxes attributable to the seller for the
taxes attributable to the months that the
buyer will be in possession of the prop-
erty (April 30-December 31). This ad-
justment will be shown on lines 107 and
407 of the Uniform Sett'ement State-
ment. With settlement occuring on April
30, those lines will read as follows:

County taxes 4/80/77 to 12/31/77: $240.00.

This amount would be credited to the
seller in the settlement.

Similar adiustments are made for in-
surance (if the policy is being kept in ef-
fect) , special assessments, fuel and othe:
utilities, although the billing periods fo._
these may not always be on an annua!
basis. Be sure you work out these pro-
rations with the seller prior to settle-
ment. It is wise for you to notify utility
companies of the change in ownership
and ask for a special reading on the day
of settlement, with the bill for pre-set-
tlement charges to be mailed to the selle:
at his new address. This will eliminate
much confusion that can result if you
are billed for utilities which cover 2
period of time during which the seller oc-
cupied the unit.

SHOPPING FOR SERVICES

Shopping for settlement services can
sometimes result in cost savings. In some
instances the lender may require use of
particular firms, but never assume that
the costs first quoted are necessarily
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those you must pay. Nor should you as-
sume that the firms recomended to serve
you are the ones you must use. Find firms
that will provide services most compat-
ible with your needs. Always ask ques-
tions of firms about settlement services
they provide and their fees. Reputable
business men will give you their best
answer. If someone is unwilling to
answer, ask the same question(s) of
other providers of the same service.

You can also negotiate with the seller
of the house about who pays various set-
tlement fees. There are generally no fixed
rules about which party pays which fees,
although in many cases this is largely
controlled by local custom.

Among the many factors that deter-
mine the amount you will pay for settle-
ment costs are the location of your new
home, the type of sales contract you ne-
gotiate, the arrangements made with the
real estate broker, the lender you select,
and your decisions in selecting the vari-
ous firms that provide required settle-
ment services. Property taxes and lend-
ing practices differ from area to area. If
the chosen house is in a special flood haz-
ard area, as designated by HUD, you may
want to check flood insurance maps (pre-
pared by the Federal Insurance Admin-
istration) available at city hall, as you
may end up paying additional insurance
as & prerequisite to obtaining mortgage
financing.

ROLE OF THE BROKER

Although real estate brokers provide
helpful advice on many aspects of home
buying, and may in some areas super-
vise the settlement, they normally serve
the interests of the seller, not the buyer.
The broker’s basic objectives are to ob-
tain a signed contract of sale which
properly expresses the agreement of the
parties, and to complete the sale.

A broker may recommend that you deal
with a particular lender, title company,
attorney, or other provider of settlement
services, Ask brokers why they recom-
mend & particular company or firm over
others. Advise them that while you wel-
come their suggestions (and, indeed, they
probably have good contacts), you re-
serve the right to pick your own lawyer
and title insurance company. It is up to
you to review the documents carefully,
Although the broker may offer helpful
advice, keep in mind that you are the
one who is spending the money to buy
4 home, and that you are entitled to a
full understanding of the costs. The
broker has a substantial interest at set-
flement to complete the transaction.
Also, the obligation of the seller’s broker
is to represent the seller and in this con-
nection, the seller may be interested
primarily in closing the transaction as
§00n as possible.

NEGOTIATING A SALES CONTRACT

Most readers have probably already
signed a sales contract. For those who
have not, the following points are im-
portant. The sales agreement you and the
seller sign determines which settlement
costs you will pay and which will be
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paid by the seller. Buyers can and do
negotiate with sellers as to which party
is to pay for specific seftlement costs.
The success of such negotiations depends
upon factors such a how eager the seller
is to sell and you are to buy, the quality
of the house itself, how long the house
has been on the market, whether other
potential buyers are interested, and how
willing you are to negotiate for lower
costs. There is no standard sales contract
which you are required to sign. You are
entitled to make any modifications in
any standard form contract presented by
the broker to which the seller will agree.
You should consider including the fol-
lowing clauses:

A provision that the seller provide title,
free and clear of all liens and encum-
brances except those which you specifi-
cally agree to in the contract or approve
when the results of the title search are
reported to you. You may negotiate as
to who will pay for the title search serv-
ice to determine whether the title is
“marketable,”

A survey of the property to be in-
cluded by the seller. A recent survey may
suffice. This may save you money where
the lender or title company requires a
survey.

A refund of your deposit (earnest
money) from the seller or escrow agent
if you are unable to secure from a lend-
ing institution a first mortgage or deed-
of-trust loan with an amount, interest
rate, and length of term satisfactory to
you.

A certificate stating that the house, at
time of settlement, is free from termites
or termite damage and that the plumb-
ing, heating, electrical systems and ap-
pliances are in working order. Negotiate
who pays for any necessary inspections;
there is no uniform custom in most areas.
Many buyers prefer to pay for these in-
spections because they want to know that
the inspector is conducting the service
for them, not for the seller. .

An agreement on how taxes, water and
sewer charges, premiums on existing
transferable insurance policies, utility
bills, interest on mortgages, and rent (if
there are tenants) are to be divided be-
tween buyer and seller as of the date of
the settlement.

Before you sign the sales contract,
make sure that it correctly expresses your
agreement with the seller on such im-
portant details as the sales price of the
home, method of payment, the time set
for your taking possession, the status of
fixtures, appliances, and personal prop-
erty in the home, and the other items
described above.

Note that the above list is not intended
to be complete, but does illustrate the
importance of the sales agreement and
its terms. Before you sign a sales con-
tract you may want to ask an attorney to
review the proposed agreement and de-
termine if it protects your interests. If
you do not know of an attorney you may
wish to consult the local bar association
referral service or neighborhood legal
service office. After you sign the agree-
ment, it is usually too late to make mod-
ifications. For most people a home is the
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most important and expensive purchase
of a lifetime.

SELECTING AN ATTORNEY

If you seek the aid of an attorney, first
ask what services will be performed for
what fee. If the fee seems too high, shop
for another lawyer. Is the attorney's
specialty “real estate” or a nonrelated
field? The answer to this question should
have a bearing on the fee charged and
on your selection of attorneys. The U.S.
Supreme Court has said that bar asso-
ciation minimum fee schedules that fix
attorneys' fees at a constant level are
illegal, so do not be bashful about dis-
cussing and shopping for legal fees you
can afford. Your Lawyer will understand.

Questions you might ask the attorney
are. What is the charge for reading
documents and giving advice concerning
them? For being present at settlement?
Will the attorney represent any other
party in the transaction in addition to
you? In some areas lawyers act as closing
agents, handling the mechanical aspects
of the settlement. A lawyer who does
this does not necessarily represent you
in a personal sense. You should have a
clear understanding of this point.

SELECTING A LENDER

Your choice of lender will influence
not only ‘your settlement costs, but also
the monthly cost of your loan. The lend-
er's legitimate business interest is to
make a loan on terms which will provide
a good yield with little risk. In selecting
a lending institution, ask about its re-
quirements for settlement services and
compare these requirements with those
of other lenders. Some, for example, may
require a new survey, an appraisal fee,
or title insurance while others may not.

Many lenders deal regularly with cer-
tain title companies, attorneys, ap-
praisers, surveyors, or others in whom
they have confidence. They may want
to arrange for provision of all settlement
services through these parties as a con-
venience to the buyer and themselves. If
this is the case, the lender is obligated to
disclose certain types of information de-
seribing his relationship to these firms,
More is said on this under “Good Faith
Estimates”. Federally insured savings
and loan associates are not allowed to
prohibit you from selecting your own
providers for some of these services, al-
though they may charge you for the fee
of the association’s lawyer.

Questions you may want to ask the
lender should include these:

What fees or charges must you pay?
(These may include charges for ap-
praisal, credit report, photographs, vari-
ous statesments or papers, or an origina-
tion fee or service charge.) .

Are you required to carry property, life,
or disability insurance? Must you obtain
it from a particular company? (You may
prefer no insurance or may wish to ob-*
tain it at a better premium rate else-
where.)

Is there a late payment charge? low
late may our payment be before the
charge is imposed?
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If you wish to pay off the loan (for
example, if you move and sell the house),
must you pay a prepayment penalty?

Will the lender allow you to be ex-
cused from liability for a deficiency
judgement if the loan is assumed by
someone else when you sell your house?

If you sell the house and the buyer
assumes your loan, will the lender have
the right to charge an assumption fee
or raise the rate of interest?

If you have a financial emergency, will
the terms of the loan include a future
advances clause, permitting you to bor-
row additional money on the mortgage
after you have paid off part of the orig-
inal loan?

Will you be required to pay into a spe-
cial escrow or impound account to cover
taxes or insurance? If so, how large a
deposit will be required at the closing of
the sale? Will interest be paid on the
account?

Carefully discuss with the lender the
advantages and disadvantages of dif-
ferent financing approaches. The most
typical approaches are conventional
loans, conventionally insured loans, loans
insured by the Federal Housing Adminis-
tration and the Farmers’ Home Admin-
istration, and loans guaranteed or in-
sured by the Veterans’ Administration.
Compare the mortgage interest rates,
downpayment requirements, and mort-
gage terms for all mortgage options open
to you. If a lender is willing to reduce his
fees for such things as loan origination,
discount points and other one-time
charges, he may gain it back if he charges
a high mortgage interest rate.

There is a simple rule of thumb which
will allow you to calculate how much the
effective interest rate on your loan is
increased by one-time charges such as
“points.” It is not perfectly accurate, but
it is usually close enough for meaning-
ful comparisons between lenders. The
rule is that front end charges equaling
one percent of the loan amount increases
the interest charge by one-eighth (Ys) of
one percent.

Here is an example of the rule: Con-
sider only those charges that differ be-
tween lenders. Suppose you wish to bor-
row $30,000. Lender A will make the loan
at 8.5 percent interest, but charges a 2
percent origination fee, a $150,00 ap-
praisal fee, and requires that you use
a lawyer selected by the lender at a fee
of $300.00.

Lender B will make the loan at 9 per-
cent interest, but has no additional re-
quirements or charges. What are the
actual charges for each case? Begin by
relating all of Lender A’s one-time
charges to percentages of the $30,000
loan amount:

Percent

of loan

amount

2 percent origination fee_ ... ____ 2.0
$150 appraisal 160 o ccmenccaccccaaaaa 0.5
$300 lawyer's fee. . .- coaooooo_o.C 1.0
TOLR) o n e n S e s i A el 3.5

Since each 1 percent of the loan
amount in charges is the equivalent of
1 percent Increase in interest, the ef-
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fective interest rate from Lender A is
the quoted or ‘“contract” interest rate,
8.5 percent plus .44 percent (3.5 times
14), or a total of 8.94 percent interest.
Since Lender B has offered a 9 percent
interest rate, Lender A has made a more
attractive offer. Of course, it is more at-
tractive only if you have sufficient cash
to pay Lender A’s one-time charges and
still cover your down payment, moving
expenses, and other settlement costs.

You can use this method to compare
the effective interest rates of any number
of lenders as you shop for a loan. You
must question lenders carefully to make
sure you have learned of all of the
charges they intend to make. The good
faith estimate you receive when you make
a loan application is a good checklist
so you should ask the lender how the
for this information, but it is not precise,
charges and fees are computed.

You may wish to obtain a loan insured
or guaranteed by FHA, VA, or Farmers
Home Administration rather than a con-
ventional loan, These Federal agencies
impose certain limitations on charges
which borrowers can be required to pay,
as noted in discussions of specific charges
under Section L. However, these charges
may be claimed from the seller of the
house, who may try to recover them from
you in the form of a higher sales price.
Nonetheless, you should consider whether
these Federal limits on certain costs will
be advantageous to you.

Check with several lenders as to the
availability of different financing mech-
anisms, and ask them to deseribe the re-
lative merits. Ask for both the total set-
tlement costs and monthly carrying
charges under each financing alternative.

Check with the lender as to whether
the specific reserve requirements can be
waived. If these requirements are waived
you are responsible for paying the par-
ticular charges directly. The amount of
reserve deposits required varies depend-
ing upon State laws, Federal regulatory
restrictions and the lender. Where re-
serves are required as a condition of the
loan, ask whether the reserve will be
held in an interest-bearing account.
Some recent State laws have required
that these accounts bear interest for the
benefit of the borrower (buyer).

Any other variations or lender require-
ments should be questioned in discussions
with lenders in your area.

SECURING TITLE SERVICES

A title run down may take the form of
an abstract, a compilation of pertinent
legal documents which provides a con-
densed history of the property ownership
and related matters. In many areas, title
searches are performed by extracting in-
formation from the public record without
assembling abstracts. In either situation,
an expert examination is necessary to de-
termine the status of title and this is
normally made by attorneys or title com-
pany employees.

A few days or weeks prior to settlement
the title insurance company will issue a
binder or preliminary report, a summary
of findings based on the search or ab-
stract. It is usually sent to the lender for

use until the title insurance policy is is-
sued after the settlement. The bhinder
lists all the defects in and liens against
the title identified by the search. You
should arrange to have a copy sent to
you (or to an attorney who represents
you) so that you can raise an objection
if there are matters affecting the title
which you did not agree to accept when
you signed the contract of sale.

You and the lender have different con-
cerns about the property you are buying,
and there are many kinds of title defects
that can trouble you without creating
problems for the lender. For example, a
restriction contained in a prior deed
might limit the property to residentia}
use only. The lender would find this un-
objectionable, but if you wished to op-
erate a beauty shop or an architect’s
office in your home, the use restriction
might make the property unattractive to
you. (Similarly restrictions imposed
locally under zoning, subdivision or en-
vironmental regulations may influence
your decision with respect to the prop-
erty).

Title insurance is often required to
protect the lender against loss if a flaw
in title is not found by the title search
made when the house is purchased. You
may also get such a policy to protect
vourself. In some states, attorneys pro-
vide Bar-Related title insurance as part
of their services for transfer of title. In
these States the attorney’s fee may in-
clude the title insurance premium.

Bear in mind that a title insurance
policy issued to the lender does not pro-
tect you. Similarly, a policy issued to a
prior owner, such as the person from
whom you are buying the house, does
not protect you. To protect yourself from
loss because of a mistake made by the
title searcher, or because of a legal de-
fect of a type which does not appear on
the public records, you will need an
owner’s policy. Such a mistake rarely
occurs but, when it does, it can be finan-
cially devastating to the uninsured.

To reduce title insurance costs, be sure
to compare rates among various title
insurance companies. Ask what services
and limitations on coverage are provided
by each policy so that you can decide
whether a higher rate is consistent with
your needs. Check the cost of Bar-Re-
lated title insurance if available in your
locality.

There may be no need for a full his-
torical title search each time title to a
home is transferred. If you are buying &
home which has changed hand within
the last several years, inquire at the title
company that issued the previous title
insurance policy about a “reissue rate.’
If the title insurance policy of the pre-
vious owner is available, take it to the
title insurer or lawyer whom you have
selected to do your search. It may help
you obtain a reissue rate, a lower charge
for a new policy if the previous policy
was issued by the same title insurer or
by another reputable company within a
recent period. You may buy an owner’s
policy any time you wish, but it is usually
much less expensive if purchased simul-
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taneously with a lender’s policy at time
of settlement.

SAVINGS ON SURVEY COSTS

A surveyor may be able to avoid the
cost of a repetitive complete survey of
the property if he has access to a recent
survey which he can update. However,
the requirements of investors who buy
loans originated by your lender may
limit the lender’s discretion to negotiate
this point. Check with the lender or title
company on this.

HOMEBUYERS' RIGHTS
GOOD FAITH ESTIMATES

At the time of loan application, each
lender is legally required to provide good
faith estimates of the amount of each
settlement service. A good faith estimate
must be reasonable, based upon the best
information available to the lender and
the lender’s experience in the locality in
which your property is located. The
lender, if unable to provide a good faith
estimate of the amount for a particular
service, must provide a good faith esti-
mate of the range of charges for that
service. The lender is required to provide,
on a form which is clear and concise,
good faith estimates for the following
settlement services:

ITEM NoO. ON UNIFORM SETTEMENT

STATEMENT

Appraisal fee.
Credit report.
Settlement or closing services.
Abstract or Title search.
Title Examination,
Title insurance binder.
Document preparation.
Notary.
Attorney.
Lender’s title insurance.
Recording fees.
City/County’s tax/stamps.
State tax/stamps.

1303 Survey.

1302 Pest inspections,

Other setilement services required by
the lender: Lenders are not obligated to
list on the same form all other settle-
ment fees and charges, but they are en-
couraged to disclose estimates at time of
the loan application.

If lenders restrict your choice for any
specific settlement service to three or
fewer firms, they are required to pro-
vide you as part of this booklet a state-
ment: “Statement of the ILender's
Requirements Restricting Selection of
Providers of Settlement Services.” This
Section will reflect final regulatory re-
quirements. In the proposed regulations
of March 29, 1976, this statement would
include: (1) the precise requirements of
the lender for limiting your selection, in-
cluding the name, address, and telephone
number of each firm inyvolved and a

803

904
1101
1102
1103
1104
1105
1106
1107
1109
1201
1202
1203
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statement of specific services each firm
is to provide; (2) a statement as to
whether each firm identified has a busi-
ness relationship with the lender apart
from referral of settlement business; and,
(3) to the extent known by the lender,
a clear statement as to whether other
firms providing the same services charge
fees in amounts lower than those charged
by firms on the recuired lists.

Once you have obtained these esti-
mates from the lender be aware that
they are only estimates: the final costs
will not be exactly the same. Estimates
are subject to changing market condi-
tions. Fees may change. Changes in the
date of settlement may result in changes
in escrow and proration requirements.
In certain cases, it may not be possible
for the lender to anticipate exactly the
pricing policies of settlement firms.
Moreover, your own careful choice of
settlement firms might result in lower
costs, just as hasty decisions might re-
sult in higher costs. Remember that the
lender is giving you his best estimate at
the time of loan application, not a guar-
antee, Check with your lender as you
approach the date of settlement to see if
any costs have changed, particularly if
the date of settlement has been changed.

Lenders offer a variety of services and
charges. Therefore, do not assume that
the good faith estimates quoted by the
first lender hold for all lenders. Lender
competition will depend in large meas-
ure upon the market for mortgage funds
in your locality. Even in a tight mort-
gage environment, ask several lenders
before making a final decision.

A form listing various settlement sexrv-
ice charges is provided in Appendix B
for use as a work sheet. You are en-
couraged to use this form, or one of your
own choosing, as you shop for settle-
ment services.

EARLY DISCLOSURE OF COSTS

Under RESPA, you have the right to
inspect your settlement statement one
business day prior to date of settlement.
The person conducting settlement might
not have all costs available the day be-
fore, but is obligated to show you, upon
request, what is available. The settle-
ment agent can not deny you this inspec~
tion unless the agent has been specifi-
cally exempted by the Department of
Housing and Urban Development from
the one-day requirement. Exceptions are
provided where a statement is not cus-
tomarily provided by date of settlement
or where it is impracticable to provide
one,

TRUTH IN LENDING INFORMATION

The lender is required to provide you
Truth-in-Lending statements by the
time of loan consummation (usually the
settlement date) which discloses the an~
nual percentage rate or effective inter-
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est rate which you will pay on your mort-
gage loan. This rate may be higher than
the contract interest rate because the
latter includes only interest, while the
annual percentage rate includes discount
points, fees, and financing charges and
certain other charges besides interest on
the loan. The Truth-in-Lending state-
ment will also disclose any additional
charges for prepayment should you pay
off the balance of the mortgage in full
before it is due.

Lenders are not required to provide
you a Truth in Lending disclosure at the
time of loan application when the good
faith estimate of settlement costs is
given. It may be more convenient if the
lender provides both together at the
time of loan application. Ask!

PROTECTION AGAINST UNFAIR PRACTICES

A principal finding of Congress in the
Real Estate Settlement Procedures Act
of 1974 is that consumers need protection
from “* * * unnecessarily high settle-
ment charges caused by certain abusive
practices that have developed in some
areas of the country.” The potential
problems discussed below may not be ap-
plicable to most loan settlements, and
the discussion is not intended to deter
you from buying & home. Most profes-
sionals in the settlement business will
give you good service. Nevertheless, you
may save yourself money and worry by
keeping the following considerations in
mind.

Kickbacks. Kickbacks and referrals of
business for gain most often are tied
together. The law prohibits anyone from
giving or taking a fee, kickback, or any-
thing of value under an agreement that
business will be referred to a specific
person or organization. It is also illegal
to charge or accept a fee or part of a fee
where no service has actually been per-
formed. This requirement does not pre-
vent agents for lenders and title com-~
panies, attorneys, or others actually per-
forming a service in connection with the
mortgage loan or settlement transac-
tions, from receiving compensation for
their work. It does not prohibit commis-
sions or sharing of fees by real estate
agents under a multiple listing service or
similar arrangement.

The prohibition is aimed primarily at
eliminating the kind of arrangement in
which one party agrees to return part of
his fee in order to obtain business from
the referring party. The danger is that
some settlement fees can be inflated to
cover payments to this additional party,
resulting in a higher total cost to you.

‘There are criminal penalties of both
fine and imprisonment for any violation
of these provisions of law, There are also
provisions for you to recover three times
the amount of the kickback, rebate, or
referral fee involved, through a private
lawsuit. In any successful action to en-
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force your right, the court may award
you court costs together with a fee for
your attorney.

Title Companies. Under the law, sellers
may not require, as a condition of sale,
that title insurance be purchased by the
buyer from any particular title company.
A violation of this would make the seller
liable to you in an amount equal to three
times all charges made for the title in-
surance.

Fair Credit Reporting. If you believe
that an erroneous credit report used by
the lender has adversely affected your
ability to secure the loan on favorable
terms, you may proceed under the Fair
Credit Reporting Act to secure correc-
tions. There are credit reporting agencies
which compile a file that shows how you
pay your bills, if you have been sued,
arrested, or filed for bankruptcy, ete.
This file may include your neighbors’ and
friends’ views of your character, general
reputation, or manner of living. This
latter information is referred to as an
“investigative consumer report.”

The Fair Credit Reporting Act does
not give you the right to request a report
on yourself from the Consumer Report-
ing Agency or to receive a copy of or to
physically handle your file, but you are
entitled to know the nature, substance,
and sources of the information con-
tained therein.

To secure more detailed information
on your credit report, contact the Fed-
eral Trade Commission (FT'C) in Wash-~
ington, D.C. or the nearest FIC regional
office. The FTC Buyer’s Guide No. 7:
Fair Credit Reporting Act is a good sum-
mary of the Act.

THE RIGHT TO FILE COMPLAINTS

If you think you have suffered dam-
ages through violations of the Real
Estate Settlement Procedures Act of
1974, as amended, you are entitled to
bring a civil action in the United States
District Court for the District in which
the property involved is located, or in
any other court of competent jurisdic-
tion. This is a matter best determined by
your lawyer. Any suit you file must be
brought within one year from the date
of the occurrence of the alleged violation.
You may have legal remedies under
other State or Federal laws in addition
to RESPA.

You should note that RESPA provides
for specific legal sanctions only for the
provisions which prohibits kickbacks and
unearned fees and which Ilimit the
seller’s right to chose a particular title
insurer. If you feel you should recover
damages for violations of other provi-

sions of RESPA, you should consult your
lawyer concerning them.

Most settlement service providers,
particularly lenders, are supervised by
some governmental agency at the local,
State and/or Federal level. Others are
subject to the control of self-policing
associations. If you feel a provider of
settlement services has violated RESPA,
you can address your complaint to the
agency or association which has super-
visory responsibility over the provider.
The agency’s name and address is pro-
vided on the back cover of this booklet.
You are also encouraged to forward a
copy of eompanies regarding RESPA
violations to the HUD Office of Consumer
Affairs and Regulatory Functions, which
has the primary responsibility for ad-
ministering the RESPA program. Your
complaints can lay the foundation for
future legislative or administrative
action,

Send all complaints and inquiries to:

Assistant Secretary for Consumer Affairs and
Regulatory Functions, Attention: RESPA
Office, U.S. Department of Housing and Ur-
ban Development, 451 7Tth Street SW,,
Room 4100, Washington, D.C. 20410.

THE HOMEBUYERS' OBLIGATIONS (REPAY-
MENT OF LOAN AND MAINTENANCE OF
HOME)

At settlement you become legally obli-
gated to repay the mortgage loan financ-
ing purchase of your home. You must
pay according to the terms of the loan—
interest rate, amount and due date of
each monthly payment, repayment pe-
riod—specified in the documents signed
by you. You will sign at settlement a
note or bond which is your promise to

repay the loan for the unpaid balance
of the purchase price. You also sign a
mortgage or deed of trust which pledges
your home as security for repayment of
the loan. Failure to make monthly mort-
gage payments on time may lead to a late
payment charge, as provided in the docu-
ments. If you default on the loan by
missing payments altogether and not
making them up, the documents also
specify certain actions which the lender
may take to recover the amount owed.
A default could lead ultimately, after
required notice to you, to foreclosure and
sale of the home which secures your loan.

You should also be careful to main-
tain your home, both for your own satis-
faction and comfort as the occupant and
because the home is security for your
loan. The mortgage or deed of trust may
in fact specifically obligate you to keep
the property in good repair and not per-
mit deterioration. It may also permit the
lender to make inspections of your home
for reasonable cause.

Read the documents carefully at or
before settlement and be aware of your
obligations as a homeowner.
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A Sample Worksheet: Appendix A

This page is a sample works.eec for a family purchasing a $35,000
house and getting a new $30,000 loan., Line 103 assumes that their total
settlement charges are $1000. (This figure is the sum of all the
individual settlement charges, which will be listed in ‘detail in section
L of their Uniform Scttlement Statement.) The $1000 figure is merely
illustrative; it would be much hicher in some areas and for some types
of transactions, and much lower for others.

J. SUMMARY OF BORROWER’S TRANSACTION

100, GROSS AMOUNT DUE FROM ECRROWER:

101, Contract szlvs price 35,000.00
102. Personal property  (refricerator) 200,00
103, Settlement charges to borrower

(from line 1400, Section I) 1,000.00
104.
105.

Adjustments for items paid by seller in advance:

105. City/town taxss to

107. County taxes to

108. Assessments 6-~31 to 7-31 (owners assn) 20.00
109. Fuel oil 25 togal.@ .50/gal 12.50
110, to ] 3
111. to

332, to

120. GROSS AVOUNT DUE FROM BORROWER: 36,232.50
200, AVOUNTS PAID BY OR IN BEHALF OF BORROWER:

201. Deposit or earnest money 1,000,00
202, Principal amount of new loan(s) 30,000.00
203. Existing loan(s) taken sabisct to (none) l
204,

205.

206.

Credits to borrower for items unpaid by seller:

e

207. City/town taxes to )

208. County taxes 1.3 to 6.31 @ $600/vyr 300.00
209. Assessments 1.1 to 6-31 @ $100/yr 50.00
210. to
211. to 199
212. o 0 b S|
213. to SR M
220, TOTAL AMCUNTS PAID BY OR IN BEHALF

OF BORROWER £ g 31,350,00
'300 CASH AT SETTLEMENT REQUIRED FROM OR PAYABLE TO - '

*  BORROWER
301, Gross amount.due from borrower
{from line 120) 36,232.50

302, Less amounts paid by or in behalf of

borrowser f}rom line 220) (31,350.00)
303. CASH (& REQUIRED FRROM) OR

( DO PAYABLE TO) BORROWER: 4,882.,50
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vour Financial Worksheet Appendix B

Once ycu have decided which providers you wish to.
use for your settlement sexrvices and have selected the
lender who will make your loan, you can calculate the
total estimated cash you will need to complete the
purchase. The form below, which is a part of the Uniform
Settlement Statement, can be used as a worksheet for
this purpose.

J. SUMMARY OF DORROWER'S TILANSACITION

100. GROSS AVCUNT DUE FRCM PORROWER:

101. Contract sales price 3
102, Personal property

103. Settlement charges to borrower
(from ling 1400, Section L)

104.

105.

Adjustments for items poid by seller ir.x:’,adxA:c.‘rA;.'ce':

106. City/town taxes to
107. County taxes to
103. Assessments to =
109. to
110. to
111. to
132, to

120. GROSS AMOUNT DUE FROM PORROWER:

200. ANOUNTS PAID BY OR IN BEHALF OF PORROWER:

201. Deposit or earnest money

202, Principal amount of new loan(s)
203. Existing loan(s) taken subject to
204,

205,

205.

Credits to borrower for items unpaid Dy seller:

207. City/town taxes to

208. County taxes to
209, Assessments to
210. " to
211, o to
212, to
213. to

2

220. TOTAL AVOUNTS PAID BY OR IN BEHALF
OF PORROWER &

200 CASH AT SEITLEMENT REQUIRED FROMOR PAYABLETO
> LORROWER
301, Gross amount due from-borrowsr
(from line 120)

307, Less amounts aid by or in behalfof

: borrowsr™ (from kne 220) ( )
303. CASH (0 REQUIRED FROM) OR

( [J PAYARLE TO) ZORROWER:
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APPENDIX C

CONSUMER LITERATURE ON HOME PURCHASING,
MAINTENANCE, PROTECTION, AND OTHER TOPICS

U.8. Department of Housing and Urban
Affairs
Appraisals
Questions and Answers to Home Property
Appraisals: HUD-38-F(4).

Condominiums

Financing Condominiums Housing: HUD-
77-F-(4).

‘ HUD/FHA Non-Assisted Program For Con-
dominium Housing: Fact Sheet HUD-227-
F(4),

Questions About Condominiums: HUD-
365-F(2).

HUD/FHA Comparison of Condominium
and Cooperative Housing: HUD-321-F(4).

Cooperatives
Let's Conslder Cooperatives: HUD-17-F(6).
HUD/FHA Program For Unsubsidized
Housing: HUD-266-F(3).
Home Mortgage Insurance
Home Mortgage Insurance: HUD-43-F(5).
Programs For Home Mortgage Insurance:
HUD-97-F(7).
Home Ownership
The Home Buying Serviceman: HUD-121-
F(3).
HUD's Home Ownership Subsidy Program:
HUD-419-HPMC,

Miscellaneous

Protecting Your Home Against Theft:
HUD-315-F(4).

Termites: HUD-323-F(3).

Be An Energy Miser in Your Home: HUD-
324-PA.

NOTICES

Mobile Homes

Buying and Financing a Mobile Home:
HUD-243-F(5) .

Mobile Home Financing through HUD:
HUD-2656-F(5) .

Settlement Costis

Buying a Home? Don't Forget Those Closing
Costs Real Estate Settlement Procedures Act:
HUD-342-F(3) Reprint of Article in HUD
Magazine HUD-420-ASI.

General Interest

Wise Home Buying: HUD-267-F(5).
Should You Buy or Rent a Home: HUD-

328-F(2).
Protecting Your Housing Investment:
HUD-346-PA(2).

Home Owners Glossary of Building Terms:
HUD-369-F(3).

Home Buyers Vocabulary: HUD-383-HM
(3).

Your Housing Rihgts: HUD-177-EO(3).

Contact: U.S. Department of Housing &
Urban Affairs, 461 Seventh Street SW., Wash-
ington, D.C, 20410, Room B-258 or HUD Re-~
gional Area and Insuring Offices throughout
the counftry.
U.S. Veterans Administration

Polinters for the Veteran Homeowner.

Questions and Answers on Guaranteed and
Direct Loans for Veterans.

To the Home-Buying Veteran.

Contact: Your Nearest VA Regional Office,

U.S. Department of Agriculture

Selecting and Financing a Home.

Contact: Office of Communications, U.S.
Department of Agriculture Washington, D.C.
20250.

20293

U.S. Department of Labor

Rent or Buy? (No. 178D, 80¢) :

Contact: Consumer Affairs, Public Docu-
ments Distribution Center, Pueblo, Colorado
81009.

U.S. Government Printing Office
Consumer Information: An Index of se=
lected Federal Publications (GPO No.——).
Contact: Consumer Information, Public
Documents Distribution Center, Pueblo,
Colorado 81009.

The Equal Credit Opportunity Act requires
that the following notice be provided:

The Federal Equal Credit Opportunity Act
prohibits creditors from discriminating
against credit applicants on the basis of
sex or marital status. The Federal agency
which administers compliance with this law
concerning this (insert appropriate name of
lender) is (name and address of appropriate
agency).

Nore: Title VIII of the Civil Rights Act of
1968, Fair Housing; likewise prohibits dis-
crimination on the basis of race, color, reli-
glon, sex, or mnational origin. Effective
March 23, 1977, the law will prohibit credi-
tors from discriminating on the basis of
race, color, religion, national origin, sex, mari-
tal status or source of income (if all or part
of income derives from any public assistance
program).

CONSTANCE B, NEWMAN,
Assistant Secretary for Con-
sumer Affairs and Regulatory
Functions, U.S. Depariment of
Housing and Urban Develop-
ment,

[FR Doc.76-14112 Filed 5-14-76;8:45 am|
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DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Office of the Secretary
[45CFRPart 84 ]

NONDISCRIMINATION ON THE BASIS
] OF HANDICAP

Programs and Activities Receiving or Bene-
fiting From Federal Financial Ass.stance

On September 26, 1973, the Rehabilita~
tion Act of 1973 became law. Section 504
of that Act reads as follows:

No otherwise qualified handicapped in-
dividual in the United States, as defined in
section 7(6), shall, solely by reason of his
handicap be excluded from participation in,
be denied the benefits of, or be subjected to
diserimination under any program or activity
receiving Federal financial assistance.

This section breaks new legislative
ground in that it is the first major sta-
tutory civil rights enactment that pro-
tects the rights of handicapped persons.
The language of section 504 is almost
identical to the nondiscrimination provi-
sions of section 601 of title VI of the Civil
Rights Act of 1964 and section 901 of title
IX of the Education Amendments of
1972 and, like those statutes, establishes
a governmentwide policy against dis-
erimination in federally assisted pro-
grams and activities—in this case, on the
basis of handicap.

Section 504, however, differs concep-
tually from both titles VI and IX. The
premise of both title VI and title IX is
that there are no inherent differences or
inequalities between the general public
and the persons protected by these stat-
utes and, therefore, there should be no
differential treatment in the administra-
tion of Federal programs. The concept of
section 504, on the other hand, is far
more complex. Handicapped persons may
require different treatment in order to be
afforded equal access to federally as-
sisted programs and activities, and iden-
tical treatment may, in fact, constitute
discrimination. The problem of establish-
ing general rules as to when different
treatment is prohibited or required is
compounded by the diversity of exist-
ing handicaps and the differing degree
to which particular persons may be af-
fected. Thus, under section 504, ques-
tions arise as to when different treatment
of handicapped persons should be consid-
ered improper and when it should he
required.

Because the concepts underlying sec-
tion 504 were new and complex and few
judicial precedents existed in the area,
the very general language of the statute
creates serious problems of interpreta-
tion. There is almost no substantive leg-
islative history surrounding the develop-
ment and enactment of section 504.
There were, for example, no public hear-
ings accompanying the original bills,
and there was almost no substantive
floor debate. Only in December 1974,
during passage of the Rehabilitation Act
Amendments, did Congress attempt to
clarify its intent in enacting section 504
and to articulate this intent in a man-
ner which could be used by the Depart-

PROPOSED RULES

ment as guidance in its efforts to admin-
ister the Act.

In particular, the 1974 amendments
yvielded a new definition of the term
“handicapped person,” the original defi-
nition having been so narrow as to ex-
clude from coverage many persons in-
tended to be protected.

As amended, the statute provides that,
for the purpose of section 504, a handi-
capped individual is:
any person who (A) has a physical or mental
impairment which substantially limits one
or more of such person’s major life activities,
{(B) has a record of such an impairment, or
(C) Is regarded as having such an impair-
ment.

This new definition, which became law
on December 7, 1974, makes it clear that
section 504 was enacted to prevent dis-
erimination against all handicapped in-
dividuals, regardless of their need for or
ability to benefit from vocational reha-
bilitation services. Therefore, not only
employable disabled persons, but also
persons whose employability is nonexist-
ent or marginal, such as persons with
severe handicaps, are included within the
protective reach of section 504.

There is no legislatively directed
scheme of enforcement such as those
provided in sections 602 of title VI of the
Civil Rights Act of 1964 and 902 of title
IX of the Educational Amendments of
1972. To fill the legislative void, Execu-
tive Order 11914 was issued which, among
other things, supplies the directive for
specific enforcement procedures and
sanctions for noncompliance, all of
which are based on precedents from
these other statutes. In addition, it pro-
vides for a general enforcement scheme
under which the Secretary of Health,
Education, and Welfare is assigned re-
sponsibility to coordinate the Federal
government’s implementation of section
504, In the absence of legislative mandate
as to the form of administration of sec-
tion 504 and prior to the issuance of E.O.
11914, it fell to this Department, as a
granting agency, to develop a means of
assuring compliance with the prohibi-
tions of the provision.

The most important problem which
has hindered the development of the
regulation is the constant need to weigh
competing equities while resolving com-
plex issues. Thus, while we recognize that
the statute creates individual rights, the
statute is ambiguous as to the specific
scope of these rights. Implicit in this
situation is the need to assess carefully
the overall impact of a particular re-
quirement both on the persons protected
by the statute and those regulated by it.

Since it appears to be the case that the
implications of this legislation have not
been elaborated before the general pub-
lic in sufficient detail, it seems appropri-
ate, before issuing a Notice of Proposed
Rulemaking, to solicit public comment
on certain key issues which any proposed
regulation would, in all likelihood, ad-
dress. The Office for Civil Rights has
prepared a draft regulation and pre-
amble which sets forth a possible means
of interpreting the provision. I have re-
viewed that draft and have attached it

at Appendix A to this notice. Pursuant
to Executive Order 11821 and OMB Cir-
cular A-107, the Office for Civil Rights
has also prepared a draft inflationary
impact statement to accompany the draft
regulation. It is attached to this notice
at Appendix B.

In this context, the Department in-
vites public comment for the next 3¢
days on the issues that will be identified
below as well as on any additional issues
which members of the public believe are
important to a clear understanding of
the provision and whose resolution would
contribute to effective administration
and enforcement.

IssUES
GENERAL

Interpretation and application of the
definition of “handicapped person.”
Among the problems here are what dis-
abilities are included and the meaning
of the term “regarded as.” (A specific
question, for example, is whether drug
and alcohol addicts or homosexuals are
to be included within the definition.) :

The degree of specificity needed to pro-
vide adequate and accurate guidance to
the public but, at the same time, to al-
low sufficient flexibility to foster prompt
cooperation and compliance (i.e., wheth-
er a regulation should be developed
similar to the title VI regulation, the
title IX regulation, or neither) ;

What time period, if any, should be
allowed for recipients to achieve full com-
pliance with any requirements imposed
by the regulation, and whether adjust-
ment periods should differ depending on
the nature of the program or services in
question;

EMPLOYMENT

The practical] meaning of the term
“qualified handicapped person” in the
employment context and the wisdom of
incorporating in the § 504 scheme the
related concepts of “reasonable accom-
modation” to the handicapped person
and “undue hardship” to the employer,
both of which have been included in the
Department of Labor's regulation imple-
menting section 503 of the Rehabilitation
Act (section 503 requires certain Federal
contractors to take affirmative action fo
employ and advance in employment
qualified handicapped persons) ;

To what extent other provisions of the
section 503 regulation should be included
in the section 504 regulation;

Whether to include provisions, pai-
terned on other nondiscrimination regu-
lations, which would require that employ-
ment tests and other selection and pro-
motion criteria accurately measure job-
related skills, that fringe benefits are
equitably provided, and that other as-
pects of employment are equitable.

ARCHITECTURAL BARRIERS

Whether § 504 prohibitions extend t0
architectural barriers, and, if so, whether
the nondiscrimination requirements ap-
ply to both new and existing buildings
used in connection with federally assisted
programs or activities;
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ELEMENTARY AND SECONDARY EDUCATION

In what respects, if any, a regulation’s
provisions regarding elementary and sec-
ondary education should differ from the
standards established by P.L. 94-142
(Education of All Handicapped Children
Act of 1875) and Federal court decisions
in this area;

In what way, if at all, cost or difficulty
in complying (e.g., lack of adequately
trained teachers or nondiscriminatory
testing devices) affect recipients’ obliga-
tions to comply with requirements in this
area;

HIGHER EDUCATION

whether federally assisted colleges and
universities should be required to adjust
certain academic requirements because
of the limitations of otherwise qualified
handicapped applicants and students
(e.g., whether a medical school should
be required to waive surgery course re-
quirements for a blind student who
wishes to be a psychiatrist, assuming a
conditional medical degree would be
awarded) ;

Whether federally assisted colleges
and uniyersities should be required to
supply auxiliary academic aids, such as
taped texts, readers, and interpreters, if
such aids are not provided by the appro-
priate vocational rehabilitation agency;

What the responsibilities of federally
assisted colleges and universities should
be with respect to nonacademic and ex-
tracurricular activities and services, such
as physical education, athletics, health
services, and physical therapy;

In what way, if at all, cost or diffi-
culty in complying should affect recip-
lents” obligations to comply with re-
quirements in this area;

HEALTH AND SOCIAL SERVICES

Whether a regulation should contain
provisions coneerning patients’ rights to
receive or refuse treatment and fair
compensation for work done by patients;

The extent, if any, to which the size
or resources of the provider of health or
welfare services should be allowed to af-
fect the provider's obligations (eg.,
whether, by placing primary compliance
responsibility on state or intermediary
agencies, a concept of regional or collec-
live compliance might be applied to pro-
viders such as doctors or small day care
centers so that not every such provider
would be required to be physically acces-
sible if equivalent and accessible services
were available within a convenient
geographic area) .

INVITATION TO COMMENT

Persons or organizations wishing to
submit comments or suggestions on the
matters raised in this Notice of Intent
spo.ulqwrit,e to the Director, Office for
C 1.\'_11 Rights, Department of Health, Edu-
cation, and Welfare, P.O. Box 1909,
Washington, D.C. 20013.

Written comments and information
may be submitted in any form, such as by
means of letters, position papers, or
memoranda. There are no special rules
?oxlcemi{lg format. However, to assure
Iull consideration, all written comments
should be submitted on or before June 16,
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1976. Comments received in response to
this Notice will be available for public in-
spection in Room 3231, 330 Independence
Avenue, SW., Washington, D.C. 20201.

To enable the Department to benefit
fully from the public’s views on the vari-
ous questions raised in this notice, the
Office for Civil Rights will also seek to
hold meetings with interested persons
and organizations. Such meetings will
focus on a broad discussion of the various
ideas, comments, and recommendations
presented to the Department for consid-
eration. In addition, at those meetings,
the Department representatives will be
prepared to answer or discuss questions
concerning the draft preamble, regula-
tion, and inflationary impact statement,
attached to this noice. Persons and or-
ganizations desiring fo participate in
such meetings should so advise the Office
of Public Affairs, Office for Civil Rights,
(202) 245-6700, as promptly as peossible.

This 30-day period will not provide the
sole opportunity for members of the pub-
lic to comment on the issues raised by
the statute and further set forth in this
notice and its appendices, A Notice of
Proposed Rulemaking will be published
within 30 days of the close of the com-
ment period on this notice. The Notice of
Proposed Rulemaking will invite public
comment for a least another 60 days dur-
ing which period additional meetings and
briefings will be held if necessary.

The purpose in issuing this notice is
to anticipate the danger that the govern-
ment might raise barriers to assisting,
or might otherwise limit the opportuni-
ties of, the very people the statute is in-
tended to protect. And an adverse public
reaction to this effort, whether because
of what is perceived to be a regulation
that frustrates the statutory purpose, or
for any other reason, would not serve the
interests of handicapped Americans.
Their interests and the need of this coun-
try for their productive capacity are too
important for us not to be as diligent as
possible.

I am most anxious to expedite the ad-
ministration and enforcement of section
504, and I hope that issuance of this no-
tice will both elicit guidance and promote
understanding of the issues.

Dated: May 11, 1976.

Davip MATHEWS,
Secretary.

APPENDIX A

PROGRAMS AND ACTIVITIES RECEIVING OR
BENEFITING FROM FEDERAL FINANCIAL AS~
SISTANCE NONDISCRIMINATION ON THE
BASIS OF HANDICAP

The Office for Civil Rights of the De-
partment of Health, Education, and Wel-
fare proposes to add Part 84 to the De-
partmental regulation to effectuate sec-
tion 504 of the Rehabilitation Act of 1973
(29 U.8.C. 794), as amended by section
111(a) of the Rehabilitation Act Amend-
ments of 1974 (29 U.S.C. 706), with re-
gard to Federal financial assistance ad-
ministered by this Department., Section
504 provides that “no otherwise qualified
handicapped individual in the United
States * * * shall, solely by reason of
his handicap, be excluded from the par-
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ticipation in, be denied the benefits of,
or be subjected to discrimination under
any program or activity receiving Fed-
eral financial assistance.” Section 504 is
similar to title VI of the Civil Rights Act
of 1964 (42 U.S.C. 20004 et seq.) and title
IX of the Education Amendments of 1972
(20 U.S.C. 1681 et seq.). It differs, how-
ever, from both these civil rights statutes
in that it applies to discrimination based
on handicap, from title IX in that it ap-
plies to all programs and activities re-
ceiving Federal financial assistance, and
from title VI in the extent to which it
applies to employment practices.

This proposed regulation contains no
provisions concerning the Department’s
procedures for administering the statute
because the Department intends to pub-
lish a consolidated procedural regulation
which will apply to the enforcement of
section 504. The proposed procedural reg-
ulation, which was published on June 4,
1975, at 40 FR 24148, and which would
have applied to the enforcement of sec-
tion 504, has been withdrawn. On May 3,
1976, the Department published, at 41
FR 18394, a notice of intent to issue a
new proposed procedural regulation in
order to seek public comment on a num-
ber of critical questions concerning the
manner in which the Office for Civil
Rights enforces various civil rights laws
and authorities, including section 504.
After the public comments have been
evaluated, a new proposed consolidated
procedural regulation will be issued.

If the consolidated procedural regula-
tion is not in effect when the regulation
implementing section 504 is published in
final form, the procedural provisions of
the title VI regulation, which may be
found at 45 CFR Part 80, will be incor-
porated by reference into the section 504
regulation for use during the interim.

Subparts A (General Provisions), B
(Employment Practices), and C (Pro-
gram Accessibility) of this proposed
regulation apply to all recipients of as-
sistance from the Department of Health,
Education, and Welfare. Because handi-
caps differ widely in nature and in degree
of severity, discrimination against handi-
capped persons includes a wide range of
practices with varying effect in different
service areas. In order to emphasize the
most common manifestations of dis-
crimination which occur in the various
programs and activities to which this
Department provides assistance, addi-
tional subparts of the proposed regula-
tion contain more specific requirements
and prohibitions applicable to three
major types of programs: Subpart D is
concerned wih preschool, elementary,
secondary, and adult education pro-
grams; Subpart E, with postsecondary
education programs; and Subpart F,
with health and social service programs.
The practices of other recipients of De-
partmental funds, such as public broad-
casters, are subject to the general non-
discrimination provisions of §844 as
well as to the provisions of Subpart B
and C.

A discussion of selected sections in
each of the subparts of the proposed
regulation is set forth in the following
paragraphs. In certain instances, major
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issues and the reasons for the proposed
decision are discussed. Where appropri-
ate, the various sections of the proposed
regulation for section 504 have been
patterned after the Departmental regu-
lations effectuating title VI of the Civil
Rights Act and title IX of the Educa-
tion Amendments of 1972, found at 45
CFR Parts 80 and 86; such sections are
noted in the following analysis.

Subpart A. Under § 84.2, the proposed
regulation is applicable to all recipients
of financial assistance from the Depart-
ment of Health, Education, and Welfare
and to each program or activity which
receives or benefits from such assistance.
All of the requirements of Part 84 apply
to all recipients of Federal funds from
the Department of Health, Education,
and Welfare, The Secretary recognizes
that recipients of Department funds
vary considerably in size, complexity.
and resources and that some of the re-
quirements of this part may appear to
exceed the resources of very small recipi-
ents. However, section 504 of the Re-
habilitation Act of 1973 provides no ex-
emption for recipients from its general
prohibition against discrimination on
the bass of amount of Federal funds re-
ceived or on any other basis. The basic
requirements of Part 84, therefore, apply
to every recipient.

Section 84.3 contains definitions. Of
particular note are paragraphs (f) and
(j). Paragraph (f) defines the term “re-
cipient” and provides that, for purposes
of the regulation, the term will not apply
to providers of health services (or ven-
dors as they are often called) under title
XIX of the Social Security Act (Medi-
caid) that do not receive other forms of
Federal financial assistance, Nor will it
apply to agencies used by the State to
make payments to such providers under
that title. This approach is identical to
that followed by the Department under
title VI of the Civil Rights Act of 1964.

Providers of Medicaid services include
doctors, dentists, and other individual
practitioners, hospials, extended care
facilities (ECF's), and other similar enti-
ties. Hospitals, ECFs, and other entities
of that nature, however, unlike doctors,
dentists, and other individual practi-
tioners, also receive Federal financial
assistance under Part A of title XVIII
of the Social Security Act (Medicare)
and may receive funds under the Hill-
Burton Act as well. (Part B of title
XVIII, which goes to individual practi-
tioners, is provided by way of a contract
of insurance and is therefore exempt
from this regulation. See § 84.3(h).)

Medicaid providers are reimbursed for
their services with funds which are par-
tially Federal and partially State. Pay-
ment of these funds to providers are
made in one of three ways: (1) Directly
by the State Medicaid agency, (2) indi-
rectly through a so-called fiscal agent
which in return for a payment performs
the function on behalf of the State, or
(3) indirectly through a ‘“health insur-
ing organization” which undertakes to
pay in return for a premium from the
State established under a contract of in-

surance. Under all of these arrange-
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ments, the State agency is a recipient
within the terms of the regulation be-
cause it receives Federal financial assist-
ance to enable it to offer health services.
The intermediary agencies and individ-
ual providers in States using the direct
payment or fiscal agent methods of ad-
ministration operate health programs
“receiving Federal financial assistance”
as that phrase is used in the statute.
“Health insuring organizations” and
vendors in States using that method of
administration are not recipients under
the regulation because of the contract of
insurance which intervenes between the
State and the lower agencies. The De-
partment does not intend to treat as re-
cipients individual practitioners or inter-
mediary agencies in other States whose
only Federal connection is. Medicaid
funds. Rather, the Department will look
to the State agency as the recipient un-
der Medicaid and will hold that agency
responsible for compliance both as to its
own activities and as to the performance
of its intermediary agencies and of the
individual providers of federally assisted
services. The Secretary expects by this
means to increase the Department’s effi-
ciency in obtaining overall compliance
with the provisions of this Part.

Paragraph (j) of §84.3 defines the
class of persons protected under the pro-
posed regulation. The definition of hand-
icapped persons in paragraph (j) (1) con-
forms to the statutory definition of hand-
icapped person that is applicable to sec-
tion 504, as set forth in section 111(a) of
the Rehabilitation Act Amendment of
1974, Pub. L. 93-516.

The first of the three parts of the
statutory and regulatory definition in-
cludes any person who has a physical or
mental impairment: which substantially
limits one or more major life activities.
The proposed regulation further defines
physical or mental impairment and ma-
Jjor life activities.

Physical or mental impairments are
not, in general, defined by listing specific
diseases and conditions because of the
difficulty of ensuring the comprehensive-
ness of any such IIst. The term includes
such diseases and conditions as ortho-
pedic, visual, speech, and hearing im-
pairments, cerebral palsy, muscular dys-
trophy, multinle sclerosis, cancer, dia-
betes, mental retardation, emotional ill-
ness, and drug and alcohol addiction. It
should be noted that, under this part of
the definition, a physical or mental im-
pairment does not constitute a handicap
unless its severity is such that it results
in a substantial limitation of one or more
majior life activities.

The Department intends to interpret
this first of the three parts of the defi-
nition so as to ensure that only physical
and mental handicaps are included.
Thus, environmental, cultural, and eco-
nomic disadvantage are not in them-
selves covered by this part of the defini-
tion, nor are prison records, agedness, or
homosexuality. If, however, a person who
has any of these characteristics also has
a physical or mental handicap, the per-
son is included within the definition of
handicapped persons, whether the handi-
cap is the cause or the result of, or is un-
related to such characteristics.

In paragraph (j)(2) (1), physical or
mental impairment is defined to include,
among other impairments, specific learn-
ing disabilities. The Department will in-
terpret the term as it is used in section
602 of the Education of the Handicapped
Act, Pub. L. 91-230, as amended by Pub.
L. 94-142. Paragraph (15) of section 602
uses the term “specific learning disabili-
ties” to deseribe such conditions as
perceptual handicaps, brain injury
minimal brain, dysfunction, dysl .
and developmental aphasia; it explicitly
excludes learning problems which are
primarily the result of environmental,
cultural, or economic disadvantage. It
should be noted that section 5(b) of Pub,
L. 94-192 requires the Commissioner of
Education to prescribe regulations con-
cerning the definition of specific learn-
ing disabilities and, if he or she finds
that changes in the statutory definition
are necessary, to submit recommenda-
tions for legislation in that regard. The
Office for Civil Rights will conform its in-
terpretation of this term to that of the
Office of Education and to any amended
statutory definition under the Education
of the Handicapped Act.

The second of the three parts of the
statutory and regulatory definition of
handicapped person includes any person
who has a record of a physical or mental
impairment which substantially limits
major life activities. “Record” is further
defined in the proposed regulation so as
to include both prior history of, and in-
appropriate classification as having, a
handicap. Thus, persons who have a his-
tory of a handicapping condifion but no
longer have the condition, as well as per-
sons who have been incorrectly classified
as having such a condition, are protected
from discrimination under section 504
Frequently occurring examples of the
first group are persons with histories of
mental or emotional illness, heart dis-
ease, or cancer; of the second group,
persons who have been misclassified as
mentally retarded.

The third of the three parts of the stat-
utory and regulatory definition of handi-
capped person includes any person who
is regarded as having a physical or men-
tal impairment which substantially lim-
its one or more major life activities. Par-
agraph (i) (3) of the proposed regulation
limits this part of the definition to three
groups of people. The first two groubs
are described in (j)(3) (i) and (i) and
include, primarily, persons who are ordi-
narily considered to be handicapped but
who do not technically fall within ihe
first two parts of the statutory definition.
Thus, a person whose physical or mental
impairment has a less than substantial
effect upon major life activities or has 2
substantial effect only upon minor life
activities, such as a person with a limp,
is considered handicapped for the pur-
pose of section 504 if a recipient treats
the impairment as constituting a handi-
cap. The second group of persons who
fall within this category, described ab
(j) (3) (ii), are those who have overcome
their impairment to the point that any
substantial limitation to major life ac-
tivities is the result of the attitudes of
other persons toward their impairment;
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this paragraph also includes some per-
sons who might not ordinarily be consid-
ered handicapped, such as persons with
disfiguring scars. Any limitations which
such persons experience as a result of
the impairment are not, in fact, caused
by the disability but by the actions of
other persons predicated on a view that
the impairment constitutes a limitation.

Paragraph (j) (3) (iii) includes persons
who have no physical or mental impair-
ment but are treated by a recipient as if
they were handicapped. If, for example,
a nonhandicapped employee were to have
a convulsion as a result of an a typical
reaction to medication, any discrimina-
tory employment practice based upon the
conclusion that the person is epileptic
would be prohibited by the proposed
regulation.

Although it could be argued that
homosexuals fall within the class pro-
tected by section 504 by virtue of this
third part of the statutory definition, it
is the view of the Department that they
are not so included. Comment is solicited
with respect to this determination.

Paragraph (k) of §84.3 defines the
term “qualified handicapped person.”
Throughout the proposed regulation, this
term Is used instead of the statutory
term ‘“‘otherwise qualified handicapped
person.” The Department believes that
the omission of the word “otherwise” is
necessary in order to comport with the
intent of the statute because, read liter-.
ally, “otherwise” qualified handicapped
persons include persons who are qualified
except for their handicap, rather than in
spite of their handicap. Thus, a blind
person might possess all of the qualifica~
tions for driving a bus except sight and
could therefore be said to be an other-
wise qualified handicapped person for the
job of bus driving. In all other respects,
the terms ‘“qualified” and “otherwise
qualified” are intended to be inter-
changeable.

With respect to preschool, elementary,
and secondary educational services, a
quelified handicapped person is defined,
in paragraph (k) (3), in terms of age. As
of the date of the passage of section 504
(September 26, 1973), a handicapped
berson is qualified for preschool, ele-
mentary, or secondary services if the
person is of an age at which nonhandi-
capped persons are eligible for such serv-
lces, In addition, the extended age ranges
for which recipients must provide full
educational opportunity to all handi-
capped persons in order to be eligible for
assistance under the Education of All
Handicapped Children Act, Pub, L. 94—
142, are incorporated by reference in
baragraph (k) (3), Thus, handicapped
Persons who are between the ages of three
and eighteen will be considered qualified
In terms of these services as of Septem-
ber 1, 1978, and those who are between
the ages of three and twenty-one will be
tonsidered qualified as of September 1,
1680. With respect to persons aged three
lo five and aged eighteen to twenty-one,
however, an exception exists where in-
Consistency with State law or practice or
With court order would result from ap-
pl.lcatlon of this requirement. This ap-
broach was chosen for the sake of con-
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sistency with the eligibility conditions
imposed by the aforementioned statute
and because use of a specific age range
eliminates the interpretive problems in-
herent in other standards considered.

One alternative approach considered
by the Department is based upon a
standard of substantial benefit. Under
this standard, a person who, because of
handicap, requires educational services
over a longer period of time than do non-
handicapped persons in order to acquire
& comparable level of skills would be
deemed qualified for as long as the per-
son could benefit substantially from the
services. The same standard was con-
sidered with respect to persons who, on
the basis of handicap, have been ex-
cluded from a suitable education since
the date of the passage of section 504.
This standard could be consistent with
the Department’s general interpretation
of nondiscrimination on the basis of
handicap—that services must be deliv-
ered in such manner as is necessary to
provide handicapped persons equal op-
portunity for comparable benefits. The
Secretary is, however, concerned that
this standard would impose undue ad-
ministrative and financial hardship upon
the affected education programs and
therefore seeks comment on the feasibil-
ity and desirability of each alternative.

Section 84.4 contains general prohibi-
tions against discrimination applicable
to all recipients of assistance from this
Department and to the programs and
activities operated by s#ch recipients. Of
particular note in paragraph (b) (1) of
this section are the prohibitions against
providing services to handicapped per-
sons which are not comparable to those
provided to nonhandicapped persons. The
term “comparable” is intended to en-
compass the concept of equivalent, as
opposed to identical, services and to em-
phasize the fact that the individual
needs of handicapped persons must be
met to the same extent that the corre-
sponding needs of nonhandicapped per-
sons are met in order to avoid discrim-
ination on the basis of handicap. This
standard parallels that established under
title VI of the Civil Rights Act of 1964
with respect to the provision of educa-
tional services to students whose primary
language is not English. See Lau v. Nich-
ols, 414 U.S. 563 (1974) , The provision in
paragraph (b) (2) of section 84.4 that
restricts the meaning of the word “com-
parable” should be particularly noted.
That provision states, “‘[Alid, benefits,
and services, to be comparable, are not
required to produce the identical resulf
or level of achievement for handicapped
and nonhandicapped persons, but must
afford handicapped persons equal op-
portunity to obtain the same result or
to reach the same level of achievement,
taking into account the nature of a par-
ticular person’s handicap.”

Paragraph (b) (2), in addition, em-
phasizes that, when necessary to the pro-
vision of comparable services, a recipient
is obligated to provide services to handi-
capped persons in a manner different
from that in which they are provided to
others. For example, a welfare office
which uses the telephone for communi-
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cating with its clients must provide al-
ternative modes of communicating with
its deaf clients.

Paragraph 84.4(b) (1) (iii) is adopted
from the title IX regulation and prohibits
a recipient from assisting another en-
tity or person which subjects participants
or employees in the recipient’s program
to discrimination on the basis of handi-
cap. This section might apply, for exam-
ple, to financial support by a recipient
to a community recreational group or to
a recipient’s sanctioning of a profession-
al or a social organization. Among the
criteria to be considered in each case
are the substantiality of the relationship
between the recipient and the other en-
tity involved, including financial support
by the recipient, and whether the other
entity's activities relate so closely to the
recivient’s program or activity that they
fairly should be considered activities of
the recipient itself,

The provisions of § 84.4(b) (3) and (4)
that prohibit the utilization of criteria
or methods of administration or site
selection which have the effect of dis-
criminating on the basis of handicap or
which have the effect of defeating or
substantiaily impairing the accomplish-
ment of the objectives of the program
with respect to handicapped persons are
patterned after the title VI regulation.
Paragraph (b) (3) also prohibits the util-
ization of criteria or methods of admin-
istration which perpetuate the discri-
mination of another recipient if both
recipients are subject to common admin-
istrative control or are agencies of the
same state; this provision is new.

Section 84.4(b) (3) is particularly sig-
nificant with respect to the obligations
of State Medicaid agencies and the in-
termediary agencies and vendors through
which they provide health services under
title XIX of the Social Security Act
(Medicaid), As explained in the discus-
sion of the definition of the term “recipi-
ent”, the nondiscrimination requirements
of the regulation will, by virtue of the
obligations imposed upon State Medicaid
agencies, apply to intermediary agencies
and to vendors despite the fact that, for
purposes of the regulation, they are not
reciplents. It is through § 84.4(a)(3)’s
prohibition of discriminatory methods of
administration that this imposition of
obligations is accomplished.

There is one major exception to the
rule that each Medicaid vendor with no
other Federal connection must meet the
substantive, nondiscrimination require-
ments of the regulation. That exception
is the requirement of Subpart C involy-
ing program accessibility. The State
agency’s nondiscrimination obligation
under Subpart C is to ensure that handi-
capped persons are not denied the bene-
fits of the health services provided under
the Medicaid program because of the
physical inaccessibility of those services.
It is, however, the cumulative effect of
the agency’s administration of Medi-
caid which must be nondiscriminatory.
Thus, it is not required that the services
of every Medicaid vendor be physically
accessible.

The State agency must ensure, how-
ever, that the inaccessibility of a partic-
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ular vendor does not result in the ex-
clusion of handicapped persons from the
services that vendor provides. The State
agency could require that individual ven-
dors either fulfill the accessibility obli-
gation themselves (by having accessible
buildings, making house calls, arranging
to provide services in accessible facilities
at certain times, and the like) or arrange
to refer handicapped persons to other
vendors who are accessible.

It is important to note that this flexi-
bility with respect to accessibility does
not apply to other nondiscrimination re-
quirements. The issue of accessibility is
further discussed in the portion of the
preamble that discusses the provisions
of the subpart of the regulation which
applies specifically to health and social
services (Subpart F).

Although the regulation’s substantive
requirements are applicable to nonrecipi-
ent vendors and intermediate agencies
through the obligations imposed on State
agencies by paragraph (b) (3), its proce-
dural requirements, such as self-evalua-
tion and filing of assurances, are not.
State agencies, which are themselves
subject to these requirements, may find
that requiring these procedures of Medi-
caid participants will assist in fulfilling
their own nondiscrimination obligations
and may, of course, make such demands
of vendors if they wish. The Department
is considering including uniform require-~
ment as to these matters in its cosoli-
dated civil rights procedural regulation,
discussed above, when a new proposal for
that regulation is published.

Further, on the question of State Medi-
caid agency responsibilities under this
paragraph, it should be stressed that al-
though the primary obligation lies with
the State agency, the Department has
the authority to review the conduct of
intermediary agencies and vendors with
no Federal connection other than Medi-
caid as part of its obligation to ensure
that the State agencies are in compli-
ance. Therefore, while the prime target
of compliance reviews and enforcement
action will be the State agencies, the De-
partment may examine the practices of
mﬁrmediary agencies and vendors as
well.

Finally, it should be noted that ven-
dors which provide health services under
Medicaid and which, in addition, re-
ceive Federal financial assistance under
Medicare A, Hill-Burton, or other au-
thorities are recipients under this regu-
lation and must comply with all of its
provisions. '

Section 84.5, except for paragraphs (a)
(2) and (3), is adopted from the title
VI and title IX regulations. Paragraph
(a) (1) requires a recipient who has been
found to have discriminated on the basis
of handicap to take remedial action to
overcome the effects of that discrimina-
tion. Paragraph (a)(2) extends the re-
sponsibility for taking remedial action
to a recipient which exercises control
over a noncomplying recipient; para-
graph (a) (3) also makes clear that han-
dicapped persons who are not in the pro-
gram at the time that remedial action
is required to be taken may also be the
subject of such remedial action,
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Section 84,5(b) permits, but does not
require, affirmative action to overcome
the effect of conditions which have re-
sulted in limited participation by handi-
capped persons. It should be noted that
this paragraph does not affect the re-
quired actions delineated elsewhere
throughout the proposed regulation.

Section 84.6 requires, as do both the
title VI and IX regulations, a recipient
to submit to the Director an assurance

' that each of its programs and activities

receiving or benefiting from Federal fi-
nancial assistance from this Department
will be conducted in compliance with this
regulation. Because such an assurance is,
in effect, a contract between the Depart-
ment and the recipient, it has the effect
of giving aggrieved persons who are
beneficiaries of federally assisted pro-
grams or activities the right to seek ju-
dicial enforcement of the regulation, un-
der the third party beneficiary principle
of contract law. See Lemon v. Bossier
Parish, 240 F. Supp. 790 (W.D.La. 1965),
aff’d 370 F, 2d 847 (5th Cir. 1967), cert.
denied, 388 U.S. 911 (1967).

Paragraph (b) of § 84.8 requires recip-
ients to adopt and publish grievance pro-
cedures. The Department solicits com-
ment as to whether the final regulation
should contain a procedure for the waiv-
er of this requirement with respect to in-
dividual medical practitioners and to
other small service providers.

The provisions of § 849, which set
forth requirements concerning dissemi-
nation of policy, are in general self-
explanatory. The Department’s interpre-
tation of paragraph (b) (2) of that sec-
tion, which prohibits use or distribution
of publications that indicate that the re-
cipient engages in discriminatory prac-
tices in violation of section 504, may,
however, be worth noting. That para-
graph is identical to the corresponding
provision of the title IX regulation and
will be interpreted similarly. It will not,
for example, be deemed by the Depart-
ment to preclude the use in a college
catalog of a picture of a campus building
with stairs but no ramp. It will be inter-
preted to require that such a catalog pro-
vide countervailing evidence, such as a
picture which includes a ramp or stu-
dents in wheelchairs, that handicapped
students attend the institution and are
not treated in a discriminatory manner.

Subpart B. Subpart B prescribes re-
quirements for nondiscrimination in the
employment practices of recipients of
Pederal financial assistance administered
by the Department, This subpart gener-
ally follows the employment provisions
of the Department’s regulation imple-
menting title IX of the Education
Amendments of 1972, which, in turn,
generally follow the Sex Discrimination
Guidelines (29 CFR Part 1604) of the
Equal Employment Opportunity Com-
mission (EEOC), implementing title VII
of the Civil Rights Act of 1964, and the
regulation of the Office of Federal Con-
tract Compliance Programs (OFCCP),
United States Department of Labor (41
CFR Part 60), implementing Executive
Order 11246. It is also, insofar as is pos-
sible, consistent with the provisions of

the interim regulation issued by the De-

partment of Labor on June 11, 1874 at
39 FR 20566 and of the proposed regula-
tion issued by that Department on Au-
gust 29, 1975 at 40 FR 39887, effectuating
section 503 of the Rehabilitation Act of
1973, as amended, which requires certain
Federal contractors to take affirmative
action in the employment and advance-
ment in employment of qualified handi-
capped persons. Almost all recipients
who are subject to this Part 84 are also
subject to title VII or title IX and many
are also subject to the Executive Order
and to section 503.

Section 84.11 is patterned after the ti-
tle IX regulation and sets forth general
provisions with respect to discrimination
in the area of employment. Section 84.12
provides that a recipient shall make rea-
sonable accommodation to the known
physical or mental limitations of a han-
dicapped applicant or employee unless
the recipient can demonstrate that the
accommodation would impose an undue
hardship on the operation of its pro-
gram. Where a handicapped person is
not qualified to perform a particular iob
or where reasonable accommodation will
not suffice to neutralize the effects of a
person’s handicap or will cause undue
hardship, failure to employ or advance
the handicapped person will not be con-
sidered discrimination since the failure
is due to objective and necessary criteria
rather than to the fact that the appli-
cant is handicapped. A recipient may not
deny an employment opportunity to a
person on the ground that reasonable ac-
commodation will be necessary to enable
thgt person to perform adequately on the
job.

Reasonable accommodation includes
such actions as job restructuring to shift
duties and activities in a manner which
will enable the handicapped person to
perform the duties essential to the job
without having to perform other duties
which could as easily be done by some-
one else without undue hardship to the
employer. Part-time employment is also
included. Reasonable accommodation
with respect to employment also includes
actions to make facilities used by em-
ployees readily accessible to and usable
by handicapped persons. Such action
may take the form of architectural modi-
fications such as the addition of eleva-
tors, or it may take the form of location
or relocation of particular offices or jobs
so that they are in areas of the employ-
er’s facilities that are already accessible
to and usable by handicapped persons.
If such modifications or relocations
would cause undue hardship, they need
not be made.

Paragraph (¢) of this section sets forth
the factors which the Director will con-
sider in determining whether an accon-
modation necessary to enable an appli-
cant or employee to perform the duties
of a job would impose an undue hard-
ship. Each of these factors (the size and
type of the recipient’s program and the
nature and cost of the accommodation)
will be given weight in the determina-
tion and will be measured in relative
terms. Thus, a small day care center
might not be required to expend more
than a nominal sum, such as that nec-
essary to equip a telephone for use by
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an otherwise qualified deaf applicant for
a secretarial position, but a large school
district might be required to provide a
teacher’s aide to a blind applicant for a
teaching job. The Department solicits
comment as to any additional or alter-
native factors which should be con-
sidered in the determination of the ex-
istence of undue hardship.

The requirements of this regulation
concerning reasonable accommeodation
are believed by the Secretary to consti-
tute an interpretation of the term
“otherwise qualified” as used in section
504 itself. The concept of reasonable ac-
commodation represents an attempt to
draw the line between persons who, but
for their inability to perform certain job
related tasks in the normal manner be-
cause of their handicap, would be fully
qualified to perform the job in question,
and persons who, despite reasonable ac-
commodation, are unable to perform a
necessary element of the job in ques-
tion. A similar obligation is imposed upon
Federal contraciors in the proposed and
interim regulations implementing section
503 of the Rehabilitation Act, adminis-
tered by the Department of Labor, as
noted above. That Department reports
that it has experienced no difficulty in
administering the requirement of reason-
able accommodation or the limitation of
undue hardship. The Secretary is aware
that some difficulties may be inherent in
implementing this concept, however, and
solicits public comment on the section as
& whole.

Section 84.13(a), which is almost iden-
tical to the parallel section of the title
IX regulation and to the EEOC and
OFCCP regulations, provides that no test
or criterion of employment which has a
disproportionate, adverse effect on the
employment of handicapped persons or
any class of handicapped persons may be
used unless it has been validated as a
predictor of performance in the position
In question and alternative tests which
do not, have such a disproportionate, ad-
verse effect are unavailable. This stand-
ard is based upon the one established
under title VII of the Civil Rights Acts
of 1964 in Griggs v. Duke Power Com-
pany, 401 U.S. 424 (1971).

_ Section 84.13(b) requires that a recip-
lenf take into account that some tests
and criteria depend upon sensory, man-
ual, or speaking skills which may not
themselves be necessary to the job in
question but which may make the handi-
capped person unable to pass the test.
The recipient must select and administer
tests for any employment opportunity in
such manner as is necessary to ensure
that the test will measure ability to per-
form on the job rather than the handi-
capped person’s ability to see, hear,
Speak, or perform manual tasks, except,
of course, where such skills are the fac-
tors which the test purports to measure.
For example, a person with a speech im-
Pediment or a handicap which affects the
ability to write may be perfectly qualified
for jobs which do not or need not, with
reasonable accommodation, require those
particular skills. Yet, if given an oral or

written test, respectively, the handi-
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capped person will be unable to perform
in a satisfactory manner. The test re-
sults will not, therefore, predict job per-
formance but, instead, will reflect im-
paired speech or writing skills.

Section 84.14 prohibits preemployment
inquiry of an applicant as to whether
the applicant is handicapped unless (1)
the resulis are not used in connection
with discrimination; (2) the inquiry is
directed to determining whether the per-
son has a handicap which would present
a hazard to the person or to other em-
ployees on the particular job or would
require accommodation; (3) the inquiry
is accompanied by a statement assuring
the nondiscriminatory use of its results;
and (4) information concerning the
medical condition or history of the ap-
plicant is obtained on a separate form
which will be afforded confidentiality as
medical records. This provision is ex-
pected to be particularly helpful in
eliminating discrimination against per-
sons with nonvisible handicaps. The De-
partment is aware that many persons
with nonvisible handicaps advocate pro-
hibition of any .mandatory preemploy-
ment inquiry by employers concerning
the presence of a handicap. This pro-
hibition has not been incorporated into
the proposed regulation, however, be-
cause the Department does not consider
it to be within the mandate of the
statute.

Section 84.15 prohibits employers from
adopting or applying any policy or prac-
tice which results in discrimination on
the basis of handicap in compensation
for similar work on jobs whose perform-
ance requires similar skill and responsi-
bility. Where, as a result of reasonable
accommodation to a handicapped per-
son’s limitations. the person’s duties are
significantly different from those per-
formed by others in the same job classi-
fication, different compensation may be
provided, but the employer must be able
to show that the difference in compen-
sation is directly related to a significant
difference in duties and respensibilities.

Subpart C. In general, Subpart C pro-
hibits the exclusion of qualified handi-
capped persons from programs or activi-
ties by reason of the inaccessibility or un-
usability of a recipient’s facilities. Sec-
tion 84.22 establishes the standard for
nondiscrimination in regard to existing
facilities. It states that a recipient’s pro-
gram or activity, when viewed in its en-
tirety, must be readily accessible to han-
dicapped persons. Paragraph (a) makes
clear that a recipient is not required to
make each of its existing facilities acces-
sible to and usable by handicapped per-
sons if accessibility to the recipient’s pro-
gram or activity can be achieved by other
means, such as by reassignment of classes
to accessible buildings, by the assignment
of aides to employees or beneficiaries, or
by making alterations to only some of
the recipient’s existing facilities. Thus,
for example, a university would not have
to make all of its classroom buildings ac-
cessible to handicapped students. It
would, however, have to undertake
enough alterations, or, if some buildings

were already accessible, reschedule
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enough classes so that it could offer all
required courses and an adequate selec-
tion of elective courses in accessible
buildings. For the university to exclude
a handicapped student from a specifi-
cally requested course because it is not
offered in an accessible building would
constitute discrimination unless an
equivalent course were made available.

Similar alternative methods of comply-
ing with § 84.22 can be used by providers
of health and welfare services. Because
there are many small providers in the
health and welfare service areas, how-
ever, some approaches which they might
use to achieve accessibility are of less
general applicability and are therefore
discussed further in the portion of the
preamble concerned with these providers.

In addition to establishing a flexible
standard for compliance, this subpart,
through § 84.22, permits recipients which
develop and implement a transition plan
to take up to three years to reach full
compliance with its provisions.

Under the provisions of § 84.23, a recip~-
ient is required to conform new design
and construction to the American Na-
tional Standards Institute (ANSI) acces-
sibility standards, as such standards are
periodically and officially revised. The
Department is aware that the ANSI
standards are considered insufficient by
many handicapped persons, but believes
that the fact that many states and Fed-
eral agencies have adopted the ANSI
standards necessitates their adoption in
this regulation. An official revision of the
standards is taking place at the present
time and is expected to incorporate many
of the recommendations of handicapped
persons who are dissatisfied with the
present standards.

Paragraph (b) of § 84.23 requires cer-
tain alterations to conform to the ANSI
standards. If an alteration is undertaken
to anv portion of a building whose ac-
cessibility could be improved by the man-
ner in which the alteration is carried
out, then the alteration must be made
in that manner. Thus, as minor an al-
teration as the installation of new car-
peting is subject to the provisions of this
section, since carpeting is available
which enhances the ease of moving a
wheelchair. Similarly, if a doorway or
wall is being altered, the door or other
wall opening must be made wide enough
to accommodate wheelchairs. On the
other hand, if the alteration consists
of painting walls or altering ceilings,
the provisions of this section are not ap-
plicable because neither of these alter-
ations can be done in a way which affects
the accessibility of that portion of the
building. i

Subpart D. Subpart D sets forth re-
quirements for nondiscrimination in pre-
school, elementary, secondary, and adult
education programs and activities, in-
cluding secondary vocational education
programs. The provisions of Subpart D
apply to private education programs and
activities as well as to public education
programs and activities, with the excep-
tion of § 84.33, and to State as well as to
local educational agencies.

Sections 84.33 through 84.36 generally
conform to the standards established for
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the education of handicapped persons _in,
Mills v. Board of Education of the Dis-
trict of Columbia, 348 F. Supp. 866
(DD.C. 1972), Pennsylvania Association
for Retarded Children V. Commonwealth
of Pennsylvania, 334 F. Supp. 1257 (ED.
1971), 343 F. Supp. 279 (E.D. Pa. 1972),
and Lebanks v. Spears, 60 F.R.D. 135
(ED. La. 1973), as well as in the Educa-
tion of the Handicapped Act, 20 U.s.C.
601 et seq.

Sections 84.34, 84,35, and 84.36 require,
in general, that handicapped persons,
regardless of the nature or severity of
their handicap, be provided, in the most
normal setting feasible, as suitable, ade-
quate, and free an education as is pro-
vided to nonhandicapped persons. The
requirements imposed in these sections
are designed to ensure that no handi-
capped child is excluded from school on
the basis of handicap and, if a recipient
demonstrates that placement in a regular
instructional setting is not in the best
interests of a handicapped student, that
the student is provided with adequate
alternative educational services suited to
the student’s needs without additional
cost to the student’s parents or guardian.
For example, a recipient which operates
a public school must either educate
handicapped children in its regular pro-
gram or provide such children with an
appropriate alternative education at
public expense, despite any resulting
additional financial burden.

The recipient’s duty under these sec-
tions extends to each qualified handi-
capped person who resides in the recipi-
ent’s jurisdiction. The phrase “resides
in” is intended to encompass the con-
cepts both of legal residence and actual
presence in the recipient’s jurisdiction.
Thus, the recipient is responsible for en-
suring that the requirements of these
sections are met with respect to all stu-
dents to whom it provides services, in-
cluding those referred from other school
districts, as well as those students whom
it refers to other public or private schools
or institutions for services. The primary
responsibility, however, lies with the
recipient in whose jurisdiction the handi-
capped person has legal residence.

Section 84.34 sets forth the financial
obligations of a recipient toward those
handicapped persons for whom it has
primary responsibility. If the recipient
does not itself provide such persons with
the requisite services, it must assume the
cost of any alternative placement. If,
however, a recipient offers adequate
services and if alternative placement is
chosen by a student’s parent or guard-
ian, then the recipient need not assume
the cost of the outside services. If the
parent or guardian believes that his or
her child cannot be suitably educated in
the recipient’s program, he or she may,
of course, make use of the procedural
process incorporated in § 84.36(e).

It should be noted that this section
extends the recipient’s obligation beyond
the provision of tuition payments: If a
student is placed in a program which
necessitates his or her being away from
home, the payments must also cover
room and board, transportation, and
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nonmedical care. Transportation must
also be provided, through services or
payments, if a nonresidential placement
imposes transportation expenses upon a
child’s parents or guardian.

Section 84.35 provides that handi-
capped children shall be educated in the
most normal setting feasible and may not
be removed from the regular educational
environment except when such removal
is demonstrated by the recipient to be in
the best interests of the handicapped
student. Education in the most normal
setting feasible is the education of handi-
capped persons, including those in public
or private institutions or other care fa-
cilities, with persons who are not handi-
capped to the maximum extent con-
sistent with the best interests of the
handicapped person. To meet the re-
quirement of this section, a recipient
must show that the needs of the indi-
vidual handicapped person in question
would, on balance, be furthered by place-
ment outside the regular educational
environment.

The term “most normal setting feasi-
ble” is intended to enconmipass the same
concept as the more commonly used
“least restrictive alternative setting.” It
was chosen in preference to the latter
term because placement alternatives can-
not, in many instances, be compared on
the basis of relative restrictiveness; i.e.,
while institutional education is indeed
more restrictive than noninstitutional in-
struction, placement in special education
classes is not necessarily more restrictive
than instruction in regular classes.

Section 84.36 concerns the provision of
suitable educational services to handi-
capped persons and requires that such
persons’ individual educational needs be
meet to the same extent as are those of
nonhandicapped persons. A suitable ed-
ucation could consist of education in reg~
ular classes, education in regular classes
with the use of supplimentary services,
education in special instructional set-
tings, separate education in private or
public residential or nonresidential insti-
tutions or at home, or any combination
thereof, so long as the placement is con-
sistent with the reguirements of § 84.35
and is the one best suited to the individ-
ual educational needs of the handicapped
person in question. In addition, the quali-
ty of the educational services provided
to handicapped students must be equal
to those provided to nonhandicapped stu-
dents; thus, handicapped students’
teachers must be trained in the instruc-
tion of persons with the handicap in
question and appropriate materials and
equipment must be available. The De-
partment is aware that the supply of
adequately trained teachers may, at least
at the outset of the imposition of this
requirement, be insufficient to meet the
demand of all recipients. This factor will
be considered in determining the appro-
priateness of the remedy for noncompli-
ance with this section.

Because the failure to provide handi-
capped persons with a suitable educa-
tion is so frequently the result of mis-
classification or misplacement, para-
graph (a) of §85.36 makes compliance

with its provisions contingent upon ad-
herence to certain procedures designed to
ensure appropriate classification and
placement. These procedures are delin-
eated in paragraphs (b) through (e) of
§ 84.36 and are concerned with testing
and other evaluation methods and with
procedural due process rights.

Paragraph (c) of §84.36 establishes
procedures designed to ensure that chil-
dren are not misclassified or unneces-
sarily labeled as being handicapped be-
cause of inappropriate selection, admin-
istration, or interpretation of evaluation
materials. This problem has been exten-
sively documented in Issues in the Classi-
fication of Children, a report by the Proj-
ect on Classification of Exceptional Chil-
dren, in° which the HEW Interagency
Task Force participated. The provisions
of this paragraph are aimed primarily
at abuses in the placement process which
result from misuse of, or undue or mis-
placed reliance on, standardized scho-
lastic aptitude tests. Subparagraph one
requires recipients to provide and ad-
minister evaluation materials in the
primary language of the student. Sub-
paragraphs two through four are, in gen-
eral, intended to prevent misinterpreta-
tion and similar misuse of test scores.
Subparagraph five requires a recipient to
administer tests to a student with im-
paired sensory, manual, or speaking skills
in whatever manner is necessary to avoid
distortion of the test results by the im-
pairment.

Subparagraphs six through eight re-
quire a recipient to draw upon a variety
of sources in the evaluation process so
that the possibility of error in classifica-
tion is minimized. In particular, sub-
paragraph seven requires that all signifi-
cant factors relating to the learning
process, including adaptive behavior, be
considered. (Adaptive behavior is the ef-
fectiveness with which the individual
meets the standards of personal inde-
pendence and social responsibility ex-
pected of her or his age and cultural
group.) In addition, subparagraph eight
requires that a student not be placed out-
side the regular instructional setting i
the information derived either from test-
ing or from other sources results in 2
showing that the student does not need
to be so placed.

Paragraph (e) of § 84.36 incorporates
from the Education of the Handicapped
Act, 20 U.S.C. 1415, as amended by Pub
L. 94-142, certain due process proceGures
which a recipient must afford to paren ts
or guardians before taking any action re-
garding the educational placement, de-
nial of placement, or transfer of place-
ment of a person who, because of handi-
cap, needs or is believed to need special
instruction or related services, The safe-
guards thersby incorporated include the
rights to prior notice, to examine rele-
vant records and to obtain an independ-
ent evaluation of the person, to present
complaints, and to obtain an impartial
due process hearing. A recipient must
also establish procedures for the protec-
tion of handicapped students who are
wards of the state or whose parents or
guardian are unknown or unavailable.
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Section 84.37 requires a recipient to
provide nonacademic and extracurricu-
lar services and activities in such man-
ner as is necessary to afford handicapped
students an equal opportunity for com-
parable participation in such services and
activities. Because these services and ac-
tivities are part of a recipient’s educa-
tion program, they must, in accordance
with the provisions of § 84.35, be pro-
vided in the most normal setting feasible.
Paragraph (c) (2) does permit separa-
tion or differentiation with respect to the
provision of physical education and ath-
letics activities, but any such action must
be necessitated by considerations of
health and safety or by the interests of
the students. It is expected that little
separation or differentiation will be nec-
essary since most handicapped students
are able to participate in one or more
regular physical education and athletics
activities. For example, a student in a
wheelchair can parficipate in regular
archery courses, as can a deaf student in
wrestling.

Similar participation by handicapped
students in the other services and activi-
ties enumerated in § 84.39 will, in most
cases, be feasible. Where, however, a
student’s handicap is such that partici-
pation in regularly offered activities and
services is not possible, the recipient must
provide comparable activities and serv-
ices in which the student can participate.
For that reason, a recipient is allowed
one year from the effective date of the
final regulation to comply with the re-
quirements of the section. Comment is
solicited as to the advisability of includ-
ing this one year period in the final reg-
ulation.

Comment is also solicited on the ques-
tion of whether to include in the final
regulation a provision allowing recipients
until September 1, 1978 to reach full
compliance with the requirements con-
cerning free and suitable education for
all handicapped children. Such a provi-
sion has been considered for the sake
of consistency with the Education of All
Handicapped Children Act, Pub. L. 94—
142, but has been rejected because of
the difference in statutory authority
(section 504 itself contains no authority
for delaying enforcement, whereas Pub.
L. 94-142 does) and because of the fun-
damental nature of the rights involved.

Subpart E. Subpart E generally follows
the Department’s title IX regulation and
prescribes requirements for nondiserim-
nation in recruitment and admission of
Students to postsecondary education pro-
grams and activities, including voca-
tional education programs and activities,
as well as for the nondiscriminatory
treatment of students in such programs
and activities. In addition to a general
prohibition of discrimination on the basis
of handicap in § 84.42(a), the regulation
delineates, in §84.42(b), specific pro-
hibitions relating to the establishment
‘t).’ use of quotas, the use of tests or selec-
‘on criteria, and preadmission inquiry.
(b')f'he standard established in § 84.42

2)(2) for admissions tests and other
similar criteria parallels that used in the
employment provisions of the regula-
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tions. This provision prescribes over-
all success in the education program
in question as the relevant criterion
against which to validate any ques-
tionable selection device. Success in
this context is to be measured in
terms of students’ entire scholastic
record in the program in question and
not just against first year grades. The
decision to require that a test be vali-
dated as a predictor of success through-
out the entire period of study in the
program, rather than as a predictor
of success in the first year of study, was
based upon the fact that many handi-
capped persons, as a result of the dis-
criminatory practices of recipients which
operate elementary and secondary edu-
cation programs, are not as thoroughly
prepared for college as are non-handi-
capped persons and therefore may take
longer to demonstrate their capabilities
in regard to college work. Because admis-
sions tests are commonly validated
against first year grades, this require-
ment may be difficult for educational
institutions to comply with, and the
Department therefore seeks comment on
this provision.

Section 84.42(b) also requires a recip-
ient to assure itself that admissions tests
are selected and administered to appli-
cants with impaired sensory, manual or
speaking skills in such manner as is nec-
essary to avoid unfair distortion of test
results. Methods have been developed
for testing the abilities and achievement
of persons who lack the ability to take
written tests or even to make the marks
required for mechanically scored objec-
tive tests; in addition, methods for test-
ing persons with visual or hearing im-
pairments are available. A recipient, un-
der this paragraph, must assure itself
that such methods are used with respect
to the selection and administration of
any admissions tests of which it makes
use.

Section 84.43 is the same as the cor-
responding section in the title IX regula-
tion and contains general provisions pro-
hibiting the discriminatory treatment of
qualified handicapped students. Para-
graph (b) of this section requires a re-
cipient to develop and implement a pro-
cedure to ensure that the operator or
sponsor of an education program or ac-
tivity not operated wholly by the recipi-
ent, but in which the recipient requires
the participation of its students or em-
ployees, takes no action which the regu-
lation would prohibit the recipient from
taking. This requirement would apply,
for example, to a college’s responsi-
bility to ensure that discrimination on
the basis of handicap does not occur in
connection with the teaching assign-
ments of student teachers in schools not
operated by the college. If the recipient
finds that such discrimination is taking
place and is unable to secure its prompt
correction, it is required to terminate its
connection with the operating or spon-
soring entity.

Paragraph (c) of this section prohibits
a recipient from excluding qualified
handicapped students from any course,
course of study, or other part of its
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education program or activity. This
paragraph is designed to eliminate the
practice of excluding qualified handi-
caped persons from specific courses and
from areas of concentration because of
factors such as ambulatory difficulties
of the student or the assumption that no
jobs would be available in the area in
question for a person with that handicap.

Section 84.44 requires the recipient to
make certain adjustments to academic
practices which discriminate or have the
effect of discriminating on the basis of
handicap. Paragraph (a) prohibits the
imposition upon handicapped students
of academic requirements which have
such discriminatory effect. For example,
the failure to permit an otherwise quali-
fied handicapped student who is deaf to
substitute an art appreciation course for
a music appreciation course would be
considered a discriminatory practice un-
less such an action could be demon-
strated by the recipient to violate inter-
ests which are essential to the recipient’s
program.

Paragraph (d) provides that a recipi-
ent must take steps to ensure that no
handicapped student is subjected to dis-
crimination under the recipient’s post-
secondary education program or activity
because of the absence of necessary aux-
iliary educational aids for students with
impaired sensory, manual, or speaking
skills. Such aids might include braille
texts, readers, equipment adopted for use
by students with manual impairments,
equipment for making orally delivered
materials available to students with
hearing impairments, and other similar
devices and services. The intent of this
section is that aids such as those de-
scribed be made available in libraries or
other source centers operated by the
recipient rather than that every class-
room or laboratory be fully equipped
with aids. Moreover, a recipient would
not be required to furnish individually
prescribed aids and devices for general
use, such as wheelchairs, hearing aids,
eyeglasses, and orthopedic devices. It
should be noted that in most cases this
provision will not impose any additional
burden on a recipient because auxiliary
aids are usually provided to handicapped
students by vocational rehabilitation
agencies,

Paragraph (a) of § 84.47 prohibits dis-
crimination against qualified handi-
capped persons in the provision of finan-
cial assistance to students. It provides
that recipients may not provide less
assistance to or limit the eligibility of
qualified handicapped persons for such
assistance, whether the assistance is
provided directly by the recipient or by
another entity through the recipient’s
sponsorship. If, however, the recipient
administers wills, trusts, or similar legal
instruments that require awards to be
made in a discriminatory manner, such
awards are permissible only if the over-
all effect of the recipient’s provision of
financial assistance is not discriminatory
on the basis of handicap.

The awarding of athletic scholarships
is not prohibited by these provisions.
Moreover, it will not be considered dis-
criminatory to deny, on the basis of
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handicap, an athletic scholarship to a
handicapped person if the handicap
renders the person unqualified for the
award. For example, a student who has
cerebral palsy and is in a wheelchair
could be denied a varsity football schol-
arship on the basis of handicap, but a
deaf person could not, solely on the basis
of handicap, be denied a scholarship for
the school’s diving team. The deaf person
could, however, be denied the scholarship
on the basis of comparative diving
ability.

Paragraph (a) of § 84.48 establishes
the same standards concerning nondis-
crimination in the provision of physical
education courses and athletic programs
as does § 84.37(c) of Subpart D, dis-
cussed above, and will be interpreted in
a similar fashion.

Subpart F. Subpart F applies to health,
welfare, and social service programs and
to recipients which operate such pro-
grams. The Departmental regulation im-
plementing title VI of the Civil Rights
Act of 1964, which applies to the same
recipients as does section 504, does not
contain special provisions in this area.
However, the Secretary believes that the
particular characteristics inherent in
discrimination on the basis of handicap
warrant their inclusion here.

Under §§84.52 and 84.53, recipients
operating health, welfare, and social
service programs are expressly prohib-
ited from denying these services to quali-
fied handicapped persons. As noted in
the above discussions concerning the
provisions of Subparts A and C, provid-
ers of services whose sole Federal con-
nection is through the Medicaid program
will not be treated as recipients under
this regulation but their nondiserimina-
tion will be ensured, pursuant to § 84.4
(b) (3), by the State Medicaid agencies.
Other health providers receiving Federal
assistance through provisions such as
Medicare and Hill-Burton, however, will
continue to be treated as recipients.

The Secretary realizes that it may be
impossible for every private practitioner
under Medicaid to make his or her serv-
ices totally accessible to handicapped pa-
tients, just as it may be for some school
districts to make every classroom or ev-
ery building accessible. Thus, for exam-
ple, as provided in Subpart C, for the
State agency to be in compliance, a sin-
gle doctor whose only Federal connection
is under Medicaid might simply be re-
quired to make house calls or make ar-
rangements for referrals, rather than to
make architectural modifications to en-
sure his or her accessibility. The basic
intention of the statute and the regula-
tion, however, remains that no handi-
capped person should be denied the ben-
cfits of federally assisted programs, in-
cluding health services reimbursed under
Medicaid. Therefore, the State Medicaid
agency must ensure that these services,
when viewed in their entirety, are readily
accessible.

In terms of “program” size and ad-
ministrative structure, there is no equiv-
alent to the local school district in the
health services delivery system. The
Medicaid program is administered

FEDERAL

PROPOSED RULES

through geographic areas much larger
than the customary school district pro-
gram area, and the phrase “readily ac-
cessible” implies clear limits on the dis~
tance a handicapped person should be
required to travel in order to find a phys-
ically accessible service. In terms of dis-
tance traveled, the concept of “catch-
ment area,” as used in the National
Health Planning and Resources Act of
1974, Pub. L. 93-641, may be the most
reasonable approach to a “program”
area within which comparable services
could be made readily accessible to
handicapped persons. If so, one method
of compliance for local physicians and
the State Medicaid program administra-
tors would be to ensure that handicapped
persons have ready access, within the
health service area, to a range of Medi-
caid reimbursed services comparable to
that available for the nonhandicapped.

For example, if there were three neu-
rologists accepting Medicaid patients
within the health service area, the State
Medicaid agency must ensure that at
least one of them is readily accessible to
handicapped patients. Therefore, the re-
sponsibility for any Medicaid provider
whose office is not accessible would be
to refer handicapped patients to an ac-
cessible physician offering comparable
services within the area. Alternatively,
the provider could arrange to make his
or her services accessible to handicapped
patients by scheduling a few hours each
week in an accessible setting, such as a
local clinic or hospital, or by calling at
the home of such patients. Although
these alternative methods of meeting the
nondiscrimination obligation are recog-
nized, the responsibility for nondiscrim-
ination rests first with the State Medic-
aid agency but also with each individ-
ual practitioner who accepts Medicaid re-
imbursement.

The Secretary seeks comments espe-
cially upon the enforcement approach
proposed above with respect to provid-
ers which receive Federal assistance
solely under Medicaid. Additionally, it
has been proposed that the Health Serv-
ice Agency which receives Federal funds
for comprehensive health planning for
each health service area be required to
include in its annual plan a description
of the specific arrangements which en-
sure compliance with this regulation
within its health service area.

Under § 84.54, a recipient which op-
erates or supervises a residential or day
care program or activity for persons who
are institutionalized because of handicap
must ensure that any such persons who
are qualified for educational services are
provided with a suitable education in ac-
cordance with the requirements of Sub-
part D. The proposed regulation does not,
however, contain any provisions concern-
ing adequate and appropriate psychi-
atric care or safe and humane living con-
ditions for persons institutionalized be-
cause of handicap. The Secretary is of
the opinion that to promulgate rules on
this subject would exceed his authority
under the nondiscrimination provisions
of section 504.

-84.32

It is hereby certified that the economic
and inflationary impacts of this pro-
posed regulation have been carefully
evaluated in accordance with OMB Cir-
cular A-107.

PART 84—NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN FEDERALLY AS.
SISTED PROGRAMS

Subpart A—Genera! Provisions

84.1 Purpose.

84.2 Application.

843 Definitions.

844 Discrimination prohibited.

845 Remedial action, affirmative action,
and self-evaluation.

846 Assurances required.

847 Duration of obligation and covenants,

848 Designation of responsible employee
and adoption of grievance pro-
cedures.

849 Dissemination of policy.

84.10 Effect of State or local law or other
requirements and effect of employ-
ment opportunities,

Subpart B—Employment Practices

84.11 Discrimination prohibited.

84.12 Reasonable accommodation.

84.13 Employment criteria.

B84.14 Preemployment inguiries.

84.15 Compensation.

84.16 Fringe benefits,

84.17-84.20 [Reserved]

Sukpart C—Program Accessibility

84.21 Discrimination prohibited.

8422 Existing facilities,
84.23 New construction,
84.24-84.30 [Reserved]

Subpart D—Preschool, Elementary and
Secondary Eéucallon
Application of this subpart.
Preschool and adult education pro-
grams.

Location and notification.
Free education.
Most normal setting feasible.
Suitable education.

8437 Nonacademic services.

8438 Comparable services.

84.39-84.40 [Reserved]|

Subpart E—Higher Education

Application of this subpart,

Admissions and recruitment.

Treatment of students; general.

Academlic adjustments.

Housing.

Health and Insurance.

Financial and employment assistance
to students.

8448 Other prohibited discrimination.

84.49-84.50 [Reserved]

Subpart F—Health, Welfare, and Social Services

84.51 Application of this subpart.
84.52 Health services,
84.53 Welfare and other social services,
8454 Education of Institutionallzed per-
sons.

84.55-84.60 [Reserved|

AUTHORITY: Sec. 504, Rehabilitation Act of
1973, Pub. L. 93-112, 87 Stat. 394 (29 USC.
794); sec. 111(a), Rehabilitation Act Amend-
ments of 1974, Pub, L. 93-516, 88 Stat. 1619
(29 U.S.C. 708).

Subpart A—General Provisions
§ 84.1 Purpose.

The purpose of this part is to effec-
tuate section 504 of the Rehabilitation
Act of 1973, which is designed to elim-
inate discrimination on the basis of

B84.31

8433
84.34
84.35
84.36

8441
84.42
84.43
8444
84.85
8446
8447
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handicap in any program or activity re-
ceiving Federal financial assistance.

§ 84,2 Application.

This part applies to each recipient of
Federal financial assistance from the De-
partment of Health, Education, and
welfare and to each program or activity
assistance.

§ 84.3 Definitions.

As used in this part, the term:

(a) “The Act” means the Rehabilita-
gion Act of 1973, Pub. L. 93-112, as
amended by the Rehabilitation Act
Amendments of 1974, Pub. L. 93-5186,

(b) “Section 504” means section 504
of the Act.

(c) “Department’” means the Depart-
ment of Health, Education, and Welfare.

d) “Secretary” means the Secretary
of the Department of Health, Education,
and Welfare.

(e) “Director” means the Director of

1e Office for Civil Rights of the Depart-
ment.

if) “Recipient” means any State or
political subdivision thereof, any instru-
mentality of a State or political subdi-
vision thereof, any public or private
agency, institution, organization, or
other entity, or any person to which
Federal financial assistance is extended
directly or through another recipient,
including any successor, assignee, or
transferee of & recipient, but excluding
the ultimate beneficiary of the assist-
ance. For the purpose of this part, the
term does not include providers of health
services whose sole source of Federal fi-
nancial assistance is that provided under
title XIX of the Social Security Act, 42
US.C. 1901 et seq., (Medicaid) and
agencies used by the State to make pay-
ments to such providers under that title.

(g) “Applicant for assistance” means
one who submits an application, request,
or plan required to be approved by a De-
partment official or by a recipient as a
condition to becoming a recipient.

(h) “Federal financial assistance”
means any grant, loan, contract, or any
other arrangement, except contracts of
insurance or guaranty, by which the De-
pariment provides or otherwise makes
available assistance in the form of:

(1) Funds;

(2) Services of Federal personnel; or

(3) Property (both real and personal)
or any interest therein or use thereof,
including:

(1) Transfers or leases of such prop-
erty for less than fair market value or for
reduced consideration; and

(i) Proceeds from a subsequent trans-
fer or lease of such property if the Fed-
eral share of its fair market value is not
returned to the Federal government.

D “Facility” means all or any por-
tion of buildings, structures, equipment,
roads, walks, parking lots, or other real
Or bersonal property or interests therein.

{J) “Handicapped person.” (1) “Handi-
¢2bped person” means any person who
() has a physical or mental impair-
ment which substantially limits one or
more major life activities, (ii) has a
record of such an impairment, or (iif) is
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regarded as having such an impairment.

(2) As used in paragraph (j)(1) of
this section, the term:

(i) “Physical or mental impairment”
means (A) any physiological disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more
of the following body systems: neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genito-urinary; hemic and
lymphatic; skin; and endocrine; (B)
any mental or psychological disorder,
such as mental retardation, organic brain
syndrome, emotional or mental illness,
and specific learning disabilities; and
(C) any medically recognizable disorder
or condition that has not been definitely
characterized as physical, rather than
mental, or as mental, rather than phys-
ical, or that is characterized as both
physical and mental.

(i) *“Major life activities” means
functions such as caring for one’s self,
performing manual tasks, walking,
communicating, seeing, breathing, learn-
ing, and working.

(iii) “Record” means any documenta-
tion of a history of a mental or physical
impairment which substantially limits
one or more major life activities, whether
or not that documentation is accurate or
appropriate.

(3) As used in paragraph (j) (1) of
this section, the phrase “is regarded as
having an impairment” means (i) has a
physical or mental impairment which
does not substantially limit major life
activities but which is treated by a re-
cipient (or other person or entity acting
for or in cooperation with the recipient)
as constituting such a limitation, (i)
has a physical or mental impairment
which substantially limits major life ac-
tivities only as a result of the attitudes
of others toward such impairment, or
(iii) has none of the impairments de-
fined in paragraph (j) (2) (i) of this sec-
tion but is treated by a recipient (or
other person or entity acting for or in
cooperation with the recipient) as hav-
ing such an impairment.

(k) “Qualified handicapped person"
means:

(1) With respect to employment, a
handicapped person who can perform
the essential functions of the job in
question;

(2) With respect to postsecondary and
vocational education services, a handi-
capped person who meets the academic
or technical standards requisite to ad-
mission or participation in the recipi-
ent's education program or activity;

(3) With respect to preschool, elemen-
tary, secondary, or adult educational
services, a handicapped person (i) of any
age during which nonhandicapped per-
sons are eligible for such services and
(ii) to whom a State is required to pro-
vide a free appropriate public education
under section 612 of the Education of
the Handicapped Act, 20 U.S.C. 1412, as
amended by section 5(a) of Pub. L. 94—
142; and

(4) With respect to other services, a
handicapped person who meets the
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eligibility requirements for the receipt of
such services.

(I) “Handicap” means any condition
or characteristic which renders a person
a handicapped person as defined in para-
graph (i) of this section.

(m) “Student” means a person who
has gained admission to an education
program or activity.

§ 84.4 Discrimination prohibited.

(a) General. No qualified handicap-
ped person shall, on the basis of handi-
cap, be excluded from participation in,
be denied the benefits of, or otherwise be
subjected to discrimination under any
program or activity which receives or
benefits from Federal financial assist-
ance, except as provided in §§ 84.22 and
84.37.

(b) Discriminatory actions prohibited.
(1) A recipient, in providing any aid,
benefit, or service, may not, directly or
through contractual or other arrange-
ments, on the basis of handicap:

(i) Deny a qualified handicapped per-
son the opportunity to participate in or
benefit from the aid, benefit, or service
or afford him or her an opportunity to do
so which is not comparable to that af-
forded others;

(ii) Provide a qualified handicapped
person with an aid, benefit, or service
which is not comparable to that provided
to others;

(iii) Aid or perpetuate discrimination
against a qualified handicapped person
by providing assistance to any agency,
organization, or person which discrimi-
nates on the basis of handicap in provid-
ing any aid, benefit, or service to bene-
ficiaries of the recipient's program; or

(iv) Otherwise limit a qualified handi-
capped person in the enjoyment of any
right, privilege, advantage, or opportu-
nity enjoyed by others receiving an aid,
benefit, or service.

(2) A recipient shall provide aid,
benefits, and services to handicapped
persons in a manner different from
that in which they are provided to others
when such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services which are compa-
rable to those provided to others. For
purposes of this part, aids, benefits, and
services, to be comparable, are not re-
quired to produce the identical result or
level of achievement for handicapped
and nonhandicapped persons, but must
afford handicapped persons equal op-
portunity to obtain the same result or to
reach the same level of achievement,
taking into account the nature of a par-
ticular person’s handicap.

(3) In determining the types of aid,
benefits, services, or facilities which will
be provided, the class of persons to whom
or the situation in which aid, benefits,
services, or facilities will be provided, or
the class of persons to be afforded an op-
portunity to participate in any program
or activity, a recipient may not, directly
or through contractual or other arrange-
ments, utilize criteria or methods of ad-
ministration (i) which have the effect of
subjecting qualified handicapped persons

to discrimination on the basis of handi-
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cap, (ii) which have the purpose or ef-
fect of defeating or substantially im-
pairing accomplishment of the objectives
of the recipient’s program with respect to
handicapped persons, or (iii) which per-
petuate the discrimination of another
recipient if both recipients are subject
to common administrative control or are
agencies of the same State.

(4) In determining the site or location
of a facility, an applicant for assistance
or a recipient may not make selections
(1) which have the effect of excluding
handicapped persons from, denying them
the benefits of, or otherwise subjecting
them to discrimination under any pro-
gram or activity which receives or bene-
fits from Federal financial assistance or
(i1) which have the purpose or effect of
defeating or substantially impairing the
accomplishment of the objectives of the
program or activity with respect to hand-
icapped persons.

(5) As used in this section, the aid,
benefit, or service provided under a pro-
gram or activity receiving or benefiting
from Federal financial assistance shall
include any aid, benefit, or service pro-
vided in or through a facility which has
been constructed, expanded, altered, or
acquired, in whole or in part, with Fed-
eral financial assistance.

(c) Programs limited by Federal law.
The exclusion of nonhandicapped per-
sons from the benefits of a program lim-
ited by Federal law to handicapped per-
sons or the exclusion of a specific class
of handicapped persons from a program
limited by Federal law to a different class
of handicapped persons is not prohibited
by this part.

§ 84.5 Remedial action, affirmative ac-
tion, and self-evaluation.

(a) Remedial action. (1) If the Direc~
tor finds that a recipient has discrimi-
nated against persons on the basis of
handicap in violation on this part, the
recipient shall take such remedial action,
consistent with judicial standards, as the
Director finds adequate to overcome the
effects of the discrimination.

(2) Where a recipient is found to have
discriminated against persons on the
basis of handicap in violation of this part
and where another recipient exercises
control over the recipient which has so
discriminated, the Director, where ap-
propriate, may require either or both re-
cipients to take remedial action.

(3) The Director may, where neces-
sary to overcome the effects of discrimi-
nation, require a recipient to take re-
medial action with respect to handi-
capped persons who are no longer par-
ticipants in the recipient’s program but
who were participants in the program
when such discrimination occurred.

(b) Affirmative action. In the absence
of a finding of diserimination in viola-
tion of this part, a recipient may take
steps, in addition to any action which is
required by this part, to overcome the
effects of conditions which resulted in
limited participation in the recipient’s
program or activity by qualified handi-
capped persons.
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(¢c) Self-evaluation. (1) A recipient
shall, within one year of the effective
date of this part:

(i) Evaluate its current policies and
practices and the effects thereof, in
terms of the requirements of this part;

(ii) Modify any of these policies and
practices which do not or may not meet
the requirements of this part; and

(iii) Take appropriate remedial steps
to eliminate the effects of any discrimi-
nation which resulted or may have re-
sulted from adherence to these policies
and practices.

(2) For at least three years following
completion of the evaluation required
under paragraph (¢) (1) of this section,
recipients shall maintain on file and shall
provide to the Director upon request a
description of any modifications made
pursuant to paragraph (c¢) (1) (ii).of this
section and of any remedial steps taken
pursuant to paragraph (e) (1) (iii) of this
section.

§ 84.6 Assurances required.

An applicant for Federal financial as-
sistance for a program or activity to
which this part applies shall submit an
assurance, on a form specified by the
Director, that the program will be oper-
ated in compliance with this part. An ap-
plicant may incorporate these assurances
by reference in subsequent applications
to the Department.

8§ 84.7 Duration of obligation and cove-
nants.

(a) Duration of obligation. (1) In the
case of Federal financial assistance ex-
tended to provide real property or struc-
tures thereon, the assurance shall obli-
gate the recipient or, in the case of a sub-
sequent transfer, the transferee, for the
period during which the real property or
structures are used for the purpose for
which Federal financial assistance is ex-
tended or for another purpose involving
the provision of similar services or bene-
fits.

(2) In the case of Federal financial as-
sistance extended fo provide personal
property, the assurance shall obligate the
recipient for the period during which it
retains ownership or possession of the
property.

(3) In all other cases the assurance
shall obligate the recipient for the period
during which Federal financial assistance
is extended.

(b) Covenants. (1) Where Federal fi-
nancial assistance is provided in the form
of real property or interest therein from
the Federal Government, the instrument
effecting or recording this transfer shall
contain a covenant running with the
land to assure nondiscrimination for the
period during which the real property is
used for a purpose for which the Federal
financial assistance is extended or for
another purpose involving the provision
of similar services or benefits.

(2) Where no transfer of property is
involved but property is purchased or im-
proved with Federal financial assistance,
the recipient shall agree to incude the
covenant described in paragraph (b) (2)

of this section in the instrument effect-
ing or recording any subsequent transfer
of the property.

(3) Where Federal financial assistance
is provided in the form of real property
or interest therein from the Federal Gov-
ernment, the covenant shall also include
a condition coupled with a right to be
reserved by the Department to revert
title to the property in the event of a
breach of the covenant. If a transferee
of real property proposes to mortgage or
otherwise encumber the real property as
security for financial construction of new,
or improvement of existing, facilities on
the property for the purposes for which
the property was transferred, the Direc-
tor may, upon request of the transferee
and if necessary to accomplish such fi-
nancing and upon such conditions as he
or she deems appropriate, agree to for-
bear the exercise of such right to revert
title for so long as the lien of such mort-
gage or other encumbrance remains
effective.

§ 84.8 Designation of responsible em-
ployee and adoption of grievance pro-
cedures.

(a) Designation of responsible em-
ployee. A recipient shall designate at
least one person to coordinate its efforts
to comply with and carry out its re-
sponsibilities under this part.

(b) Adoption of grievance procedures.
A recipient shall adopt and publish griev-
ance procedures providing for prompt
and equitable resolution of complaints
alleging any action prohibited by this
part.

§ 84.9 Dissemination of policy.

(a) Notification of policy. (1) A recip-
ient shall implement specific and contin-
uing steps to notify all participants, ben-
eficiaries, applicants, employees, other
interested persons, and all unions or pro-
fessional organizations holding collective
bargaining or professional agreements
with the recipient that it does not dis-
criminate on the basis of handicap in
the programs which it operates and that
it is required by section 504 and this part
not to discriminate in such manner. The
notification shall contain such informa-
tion and be made in such manner as 1S
necessary to apprise interested persons ol
the protections against discrimination
assured them by section 504 and this
part. It shall, where appropriate, state
that the requirement not to discriminate
in programs extends to admission or ac-
cess thereto and to treatment and em-
ployment therein and shall also state tha E
inguiries concerning the application 0l
section 504 and this part to the recipient
may be referred fo a person designated
by the recipient or by the Director. 1

(2) A recipient shall make the imtml.
notification required by paragraph (a
(1) of this section within 90 days of the
effective date of this part. Notification
shall include publication in local news-
papers and in newspapers and magazines
operated by or on behalf of the recipient

(b) Publications. (1) A recipient shall
include a statement of the policy de-
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seribed in paragraph (a) of this section
in a prominent place in those publica-
tions containing general information
which it makes available to a participant,
peneficiary, applicant, employee, or other
interested person. :

(2) A recipient may not use or dis-
tribute a publication of the type de-
seribed in paragraph (b) (1) of this see-
tion which indicates, by text or illustra-
tion, that the recipient treats partici-
pants, beneficiaries, applicants, or em-
ployees in a manner prohibited by section
504 and this part.

§84.10 Effect of State or local luw or
other requirements and effect of em-
ployment opportunities,

(a) The obligation to comply with this
part is not obviated or alleviated by the
existence of any State or local law or
other requirement which, on the basis of
handicap, imposes prohibitions or limits
upon the eligibility of qualified handi-
capped persons to receive services or to
practice any occupation or profession.

(b) The obligation to comply with
this part is not obviated or alleviated be-
cause employment opportunities in any
occupation or profession are or may be
more limited for handicapped persons
than for nonhandicapped persons.

Subpart B—Employment Practices
§84.11 Discrimination prohibited.

(a) General. (1) No qualified handi-
capped person shall, on the basis of
handicap, be subjected to discrimina-
tion in employment, or in the recruit-
ment, consideration or selection there-
for, under any programs or activity to
which this part applies.

(2) A recipient shall make all deci-
sions concerning employment under any
program or activity to which this part
applies in a manner which ensures that
discrimination on the basis of handicap
does not oceur and may not segregate or
classify applicants or emploves in any
way which could adversely affect an ap-
plicant’s or employee’s opportunities or
status because of handicap.

(3) A recipient may not participate
In a contractual or other relationship
which has the effect of subjecting quali-
fled handicapped applicants or employees
to discrimination prohibited by this sub-
part. The relationship referred to in this
subparagraph include relationships with
employment and referral agencies, with
labor unions, with organizations provid-
ing or administering fringe benefits to
employees of the recipient, and with or-
ganizations providing training and ap-
prenticeship programs.

(b) Specific activities. The provisions
of this subpart apply to:

(1) Recruitment, advertising, and the
brocessing of applications for employ-
ment;

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer, lay-
off, termination, right of return from
layoff, and rehiring;

(3) Rates of pay or any other form of

compensation and changes in compen-
sation;
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(4) Job assignments, job -classifica-
tions, organizational structure, position
descriptions, lines of progression, and
seniority lists;

(5) Departure and return from leaves
of absence, sick leave; or any other leave;

(6) Fringe benefits available by virtue
of employment, whether or not admin-
istered by the recipient;

(7) Selection and finaneial support for
training, including apprenticeship, pro-
fessional meetings, conferences, and
other related activities, and selection for
leaves of absence to pursue training;

(8) Employer sponsored activities, in-
clué:ilng social or recreational programs;
an

(9) Any other term, condition,
privilege of employment.

(c) A recipient shall comply with this
subpart regardless of the terms of any
collective bargaining agreement to which
it is a party.

§84.12 Reasonable accommodation.

(a) A recipient shall make reasonable
accommodation to the known physical or
mental limitations of a handicapped ap-
plicant or employee unless the recipient
can demonstrate that the accommoda-
tion would impose an undue hardship on
the operation of its program.

(b) Reasonable accommodation in-
cludes (1) making facilities used by em-
ployees readily accessible to and usable
by handicapped persons and (2) job re-
structuring, part-time or modified work
schedules, acquisition or modification of
equipment or devices, and other similar
actions.

(¢) In determining pursuant to para-
graph (a) of this section whether an ac-
commodation would impose an undue
hardship on the operation of a recipient’s
program, factors to be considered
include: :

(1) The overall size of the recipient’s
program with respect to number of em-
ployees, number and type of facilities,
and size of budget;

(2) The type of the recipient’s opera-
tion, including the composition and
structure of the recipient’s workforce;
and

(3) The nature and cost of the accom-
modation needed.

(d) A recipient may not deny any em-
ployment opportunity to a qualified han-
dicapped employee or applicant or de-
termine a handicapped employee or ap-
plicant to be unqualified if the basis for
the denial or determination is the ne-
cessity for reasonable accommodation to
the physical or mental limitations of the
employee or applicant as required in this
section.

§ 84.13 Employment criteria.

(a) A recipient may not make use of
any test or criterion which has a dispro-
portionate, adverse effect on the employ-
ment opportunities of handicapped per-
sons or any class of handicapped persons
unless (1) the test or criterion, as used
by the recipient, has been validated as a
predictor of performance for the position
in question and (2) alternative tests or
criteria for such purpose which have a

or
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less disproportionate, adverse effect are
shown to be unavailable,

(b) A recipient shall select and admin-
ister tests concerning employment in
such manner as is necessary to ensure
that, when administered to an applicant
or employee who has a handicap which
impairs sensory, manual, or speaking
skills, the test results accurately reflect
the applicant’s or employee’s job skills,
aptitude, or whatever other factor the
test purports to measure, rather than re-~
flecting the applicant’s or employee’s
impaired sensory, manual, or speaking
skills (except where such skills are the
factors which the test purports to
measure) ,

§ 84.14 Preemployment inquiries.

(a) A reciplent may not make preem-
ployment inquiry of an applicant as to
whether the applicant is a handicapped
person or as to the nature or severity of a
handicap in a manner which resulis in
discrimination prohibited by this sub-
part.
(b) Preemployment inquiries shall be
Iimited to those necessary to determine
whether the person has a handicap which
would constitute a hazard to that per-
son or to other employees or which would
require accommodation under section
84.12.

(¢) Preemployment inquiries shall be
accompanied by a statement that the
recipient is subject to this subpart and
assuring that information obtained from
the inquiries will not be used in a manner
which would result in discrimination
prohibited by this subpart.

(d) Information obtained in accord-
ance with this section as to the medical
condition or history of the applicant shall
be collected only through use of separate
forms which shall be accorded con-
fidentiality as medical records. Super-
visors may, however, be given informa-
tion and instructions necessary to the
person’s health and safety and may be
informed of work restrictions and neces-
sary accommodations.

§ 84.15 Compensation.

A recipient may not adopt or apply
any policy or practice which, on the basis
of handicap, result in the payment of
wages or other compensation to handi-
capped employees at a rate less than that
paid to nonhandicapped employees for
similar work on jobs whose performance
requires similar skill and responsibility.

§ 84.16 Fringe benefits.

(a) In making fringe benefits available
to employees, a recipient may not:

(1) Administer, operate, offer, or par-
ticipate in a fringe benefit plan which
does not provide for equal benefits to
handicapped and nonhandicapped per-
sons and equal contributions to the plan
by handicapped and nonhandicapped
persons unless any difference in benefits
or confributions is justified by verifiable
actuarial figures and an actual, substan-
tial increase in cost to the recipient; or

(2) Otherwise discriminate on the
basis of handicap.
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(b) Fringe benefits include any medi-
cal, hospital, disability, accident, life in-
surance, or retirement benefit, service,
policy, or plan, any profit sharing or
bonus plan, leave, or any similar employ-
ment benefit or service.

Subpart C—Program Accessibility
§ 84.21 Discrimination prohibited.

No qualified handicapped person shall,
because a recipient’s facilities are inac-
cessible to or unusable by handicapped
persons, be denied the benefit of, be ex-
cluded from participation in, or other-
wise be subjected to discrimination under
any program or activity to which this
part applies.

§ 84.22 Existing facilities.

(a) Program accessibility. A recipient
shall, through the elimination of physi-
cal obstacles or through other methods,
operate each program or activity to
which this part applies so that the pro-
gram or activity, when viewed in its en-
tirety, is readily accessible to handi-
capped persons. This paragraph shall not
necessarily be interpreted to require a
recipient to make each of its existing
facilities accessible to and usable by
handicapped persons.

(b) Methods. In order to comply with
paragraph (a) of this section, a recipient
may employ such means as alteration of
existing facilities, construction of new
facilities, redesign of equipment, reas-
signment of classes to accessible build-
ings, assignment of aides to employees or
beneficiaries, home visits by health and
welfare agencies and providers, or any
other methods which result in making
its program or activity accessible to
handicapped persons.

(e) Time period. A recipient shall
achieve program accessibility as expedi-
tiously as possible but in no event later
than three years from the effective date
of this part.

(d) Transition plan. A recipient which
is not in compliance with paragraph (a)
of this section on the effective date of
this part shall develop, within six months
of such date, a transition plan to achieve
program’ accessibility. The transition
plan shall, at a minimum: .

(1) Identify physical obstacles in th
recipient’s facilities which limit the ac-
cessibility of its program or activity to
handicapped persons;

(2) Establish priorities for achieving
program accessibility on the basis of
those activities which are most essential
to beneficiaries of the recipient’s pro-
gram;

(3) Describe in detail the methods
which will be used to make the recipient’s
program accessible;

(4) Specify the schedule for taking the
steps necessary to achieve program ac-
cessibility and, if the time period of the
transition plan is longer than one year,
identify steps which will be taken during
each year of the transition period in ac-
cordance with the priorities established
unger paragraph (d) (2) of this section;
an

(5) Indicate the person responsible for
implementation of the plan.

FEDERAL
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(e) Notice. The recipient shall adopt
and implement procedures to ensure that
interested persons are informed (1) of
the existence and location of accessible
services and activities, (2) of facilities
which are accessible to and usable by
handicapped persons, and (3) of any
transition plan developed pursuant to
paragraph (d) of this section and the
schedule established therein.

§ 84.23 New construction.

(a) Design and construction. Each
facility or part of a facility designed or
constructed by, on behalf of, or for the
use of a recipient after the effective date
of this part shall be designed or con-
structed in such manner that the facility
or part of the facility is readily accessible
to and vsable by handicapped persons.

(b) Alteration. Each facility or part
of a facility which is altered by, on be-
half of, or for the use of a recipient after
the effective date of this part in a man-
ner which affects or could affect the usa-
bility of the facility or part of the facil-
ity shall be altered in such manner that
the altered portion of the facility is read-
ily accessible to and usable by handi-
capped persons.

(¢) American National Standards In-
stitute accessibility standards. To meef
the requirement of paragraphs (a) and
(b) of this section, a recipient shall con-
form the design, construction, and alter-
ation of its facilities to the “American
National Standard Specifications for
Making Buildings and Facilities Acces-
sible to, and Usable by, the Physically
Handicapped,” published by the Amer-
ican National Standards Institute, Inc.,
as such standards are periodically and
officially revised.

(d) Architectural and Transportation
Barriers Compliance Board. If a facility
of a recipient is subject to the require-
ments of this part and section 504 as
well as to the requirements of section
502 of the Act and any applicable reg-
ulation promulgated by the Architec-
tural and Transportation Barriers Com-
pliance Board, the Department will, for a
reasonable period of time not to exceed
sixty days, defer action pending review
by the Board.

Subpart D—Preschool, Elementary, and
Secondary Education

§ 84.31 Application of this subpart,

Subpart D applies to preschool, ele-
mentary, secondary, and adult education
programs and activities which receive or
benefit from Federal financial assistance
and to recipients which operate, or which
receive or benefit from Federal financial
assistance for the operation of, such pro-
grams or activities.

§ 84.32 Preschool and adult’ education
programs.

(a) A recipient which operates a pre-
school education or day care program or
activity or an adult education program
or activity may not, on the basis of
handicap, deny access to such program
or activity to qualified handicapped per-
sons and shall take into account the
needs of such persons in determining the

aid, benefits, or services to be provided
under such program or activity.

(b) A recipient which operates or
sponsors a preschool compensatory edu-
cation program or activity for children
who are deemed disadvantaged because
of cultural, economic, or linguistic con-
ditions may not, on the basis of handi-
cap, exclude any qualified handicapped
person from its program or activity.

§ 84.33 Location and notifieation.

A recipient which operates a public
education program shall:

(a) Annually undertake to identify
and locate every qualified handicapped
person residing in the recipient’s juris-
diction who is not receiving a public
education;

(b) Notify handicapped persons and
their parents or guardians of the recipi-
ent’s duty under this subpart; and

(¢) Publicize generally such duty.

§ 84.34 Free education.

(a) A recipient to which this subpart
applies shall provide a free education to
each qualified handicapped person who
resides in the recipient’s jurisdiction, re-
gardless of the nature or severity of the
person’s handicap.

(b) For the purpose of this section,
the provision of a free education is the
provision of educational services without
cost to the handicapped person or to his
or her parents or guardians, except for
those fees which are imposed on non-
handicapped persons or their parents or
guardians. It may consist either of the
provision of free services or, if a recip-
ient places a handicapped person in or
refers such person to a program not
operated by the recipient as its means of
carrying out the requirements of this
part, of grants in the amount of the cost
of the services to the handicapped per-
son or to his or her parents or guardians.
If the program is residential, the pro-
vision of a free education also includes
the provision of nonmedical care, room
and board, and transportation.

§ 84.35 Most normal setting feasible.

A recipient shall provide educational
services to each qualified handicapped
person who resides in the recipient's
jurisdiction, regardless of the nature or
severity of the person’s handicap, in the
most normal setting feasible and may not
remove a handicapped person from, or
place such person in a setting other
than, the regular educational environ-
ment except when the nature or severity
of the person’s handicap is such that
education in regular classes with the use
of supplementary aids and services Is
demonstrated by the recipient not to be
in the best interest of such person.

§ 84.36 Suitable education.

(a) A recipient to which this subpart
applies shall provide as suitable an edu-
cation to each qualified handicapped
person who resides in the recipient’s
jurisdiction, regardless of the nature or
severity of the person's handicap, as the
recipient provides to nonhandxcapped
persons. For this purpose, the provision

REGISTER, VOL. 41, NO. 96—MONDAY, MAY 17, 1976




of a suitable education is the provision
of educational services which adequately
meet the individual educational needs of
the person in question, as determined by
the recipient using criteria consistent
with this part. In order fo be suitable,
the education of persons who, because of
handicap, need or are believed to need
special instruction or related services
must be based upon adherence to pro-
cedures which satisfy the requirements
delineated in paragraphs (b), (¢), (d),
and (e) of this section.

(b) Preplacement evaluation. A recip-
ient may not take any action regarding
the educational placement, denial of
placement, or transfer of placement of
a person who, because of handicap, needs
or is believed to need special instruction
or related services without fully and in-
dividually evaluating such person’s edu-
cationsl needs.

(¢) Evaluation procedures. A recipient
shall establish standards and procedures
for the evaluation and placement of per-
sons who, because of handicap, need or
are believed to need special instruction
or related services which ensure, at a
minimum, that:

(1) Tests and similar evaluation ma-
terials are provided and administered in
the primary language of the student;:

(2) Tests and similar evaluation ma-
terials have been properly and profes-
sionally validated for the specific purpose
g)lr which the recipient proposes to use

em;

(3) Tests and similar evaluation ma-
terials are recommended by their pro-
ducer for the specific purpose for which
the recipient proposes to use them, are
administered in conformance with the
instructions provided by their producer,
anld are administered by trained person-
nel;

(4) Tests and similar evaluation ma-
terials include those tailored to assess
specific areas of educational need and
not merely those which are designed to
?m\;ide a single general intelligence quo-

ient;

. (8) Test selection and administration
is such that, when a test is administered
to a student with impaired sensory, man-
ual, or speaking skills, the test results ac-
curately reflect the student’s aptitude or
achievement level or whatever other fac-
tor the test purports to measure, rather
than reflecting the student’s impaired
Sensory, manual, or speaking skills (ex-
cept where such skills are the factors
which the test purports to measure) ;

(6) No one test or type of test or other
means of evaluation is used as the sole
criterion for placement;

(7) Information from sources other
than ability or achievement tests, includ-
ing information concerning physical con-
dition, sociocultural background, and
adaptive behavior in home and school, is
gathered and considered: and

(8) If the information derived either
from ability and achievement tests or
from other sources results in a showing
;hAt the student does not, because of

andicap, need instruction in a special
setting, the student will not be placed
outside the regular instructional setting.
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(d) Reevaluation. A recipient shall
provide to each student who has been
placed in a special instructional setting
an annual reevaluation of his or her
educational needs and progress in ac-
cordance with the procedures established
in paragraph (¢) of this section and shall
inform the student’s parents or guardian
of the results of the evaluation. The
adequacy of the special instruction pro-
vided to each student shall be examined
and shall be a factor in determining
whether a change in the student’s place-
ment is to occur.

(e) Procedural safeguards. A recipient
shall establish and implement, with re-
spect to actions regarding the placement,
denial of placement, or transfer of place-
ment of a person who, because of handi-
cap, needs or is believed to need special
instruction or related services, the proce-
dural safeguards delineated in para-
graphs (b) and (e) (3) of section 615 of
the Education of the Handicapped Act,
20 U.S.C. 1415, as amended by section
5(a) of Pub. L. 94-142.

§ 84.37 Nonacademic services.

(a) General. (1) A recipient to which
this subpart applies shall provide non-
academic and extracurricular services
and activities in such manner as is neces-
sary to afford handicapped students an
equal opportunity for comparable partic-
ipation in such services and activities.

(2) Nonacademic and extracurricular
services and activities include, but are
not limited to, counseling services, phys-
ical education, athletics, transportation,
health services, recreational activities,
special interest groups or clubs sponsored
by the recipient, referrals to agencies
which provide assistance to handicapped
persons, and employment of students, in-
cluding both employment by the recip-
ient and assistance in making available
outside employment.

(3) A reciplent shall comply with the
provisions of this section as expeditiously
as possible but in no event later than one
year from the effective date of this part.

(b) Counseling services. A recipient to
which this subpart applies which pro-
vides personal, academic, or vocational
counseling, guidance, or placement serv-
ices to its students shall provide these
cervices without discrimination on the
basis of handicap. The recipient shall en-
sure that handicapped students are not
counseled toward more restrictive partic-
ipation in available services or more re-
strictive career objectives than are non-
handicapped students with similar in-
terests and abilities.

(¢) Physical education and athletics.
(1) In providing physical education
courses and athletics and similar pro-
grams and activities to any of its stu-
dents, a recipient to which this subpart
applies may not discriminate on the basis
of handicap. A recipient which offers
physical education courses or which op-
erates or sponsors interscholastic, club,
or intramural athletics shall provide to
handicapped students equal opportuni-
ties for comparable participation in
these activities.

(2) Physical education and athletic ac-
tivities offered to handicapped students
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may be separate or different from those
offered to nonhandicapped students to
the extent that separation or differentia-
tion is consistent with the requirements
of section 84.35 and is necessary to en-
sure the health and safety of the students
or to take into account their interests.

§ 84.38 Comparable services.

If a recipient, notwithstanding its
compliance with this part, operates a
facility which is identifiable as being for
handicapped students, the facility and
the educational services provided there-
in shall be comparable to the facilities
and services of the recipient which are
not so identifiable.

Subpart E—Higher Education
§ 84.41 Application of this subpart.

Subpart E applies to postsecondary ed-
ucation programs and activities, includ-
ing postsecondary vocational education
programs and activities, which receive
or benefit from Federal financial assist-
ance and to recipients which operate, or
which receive or benefit from Federal
financial assistance for the operation of,
such programs or activities.

§ 84.42 Admissions and recruitment.

(a) General. No qualified handicapped
person shall, on the basis of handicap,
be denied admission or be subjected to
discrimination in admission or recruit-
ment by a recipient to which this subpart
applies.

(b) Admissions. In determining whe-
ther a person satisfies any policy or cri-
terion for admission or in making any
offer of admission, a recipient to which
this subpart applies:

(1) May not apply limitations upon
the number or proportion of handicapped
persons who may be admitted;

(2) May not make use of any test or
criterion for admission which has a dis-
proportionate, adverse effect on handi-
capped persons or any class of handi-
capped persons unless (i) the test or eri-
terion, as used by the recipient, has been
validated as a predictor of overall success
in the education program or activity in
question and (ii) alternative tests or cri-
teria which have a less disproportionate,
adverse efiect are shown to be unavail-
able;

(3) Shall assure itself that the selec-
tion and administration of admissions
tests is such that, when an admissions
test is administered to an applicant who
has a handicap which impairs sensory,
manual, or speaking skills, the test re-
sults accurately reflect the applicant’s
aptitude or achievement level or what-
ever other factor the test purports to
measure, rather than reflecting the ap-
plicant’s impaired sensory, manual, or
speaking skills (except where such skills
are the factors which the test purports to
measure) ; shall assure itself that ad-
missions tests which are designed for
persons with impaired sensory, manual,
or speaking skills are offered as often
and in as timely a manner as are other
admissions tests; and shall assure itself
that admissions tests that it administers
are administered in facilities which are
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readily accessible to handicapped per-
sons; and

(4) May make preadmission inquiry as
to whether an applicant for admission is
a handicapped person in order to comply
with this part but may not use the re-
sults of the inquiry in a manner which
results in discrimination on the basis of
handicap.

(¢) Different admissions criteria. A
recipient may, if necessary to the fur-
therance of equal educational oppor-
tunity for qualified handicapped persons
and if such action does not constitute the
giving of a preference on the basis of
handicap, apply criteria for the admis-
sion of handicapped persons which differ
from the criteria applied to nonhandi-
capped persons, where such criteria are
useful as predictors of completion of the
education program or activity in ques-
tion or of success in the occupation or
profession for which the education pro-
gram is designed to prepare students.

(d) Recruitment. (1) If a recipient to
which this subpart applies recruits non-
handicapped applicants, it shall make
comparable efforts to recruit handicapped
applicants, except that the recipient may
be required to undertake additional ef-
forts to recruit handicapped applicants
as remedial action pursuant to § 84.5(a)
and may choose to undertake such efforts
as affirmative action pursuant to § 84.5
(b).

(2) A recipient shall include in its re-
cruitment efforts schools which are pri-
marily or exclusively for handicapped
persons and shall make known to other
schools from which it recruits applicants
that it is subject to the provisions of this
part.

§ 84.43 Treatment of students: general.

(a) No qualified handicapped student
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be subjected
to discrimination under any academic,
research, occupational training, housing,
health, counseling financial aid, physical
education, athletics, recreation, trans-
portation, other extracurricular, or other
postsecondary education program or
activity which receives or benefits from
Federal financial assistance.

(b)- A recipient to which this subpart
applies which requires participation by
any applicant, student, or employee in
any education program or activity not
operated wholly by the recipient or which
facilitates, permits, or considers such
participation as part of, or equivalent to,
an education program or activity oper-
ated by the recipient, including participa-
tion in educational consortia and coop-
erative employment and student teach-
ing assignments, (1) shail develop and
implement a procedure designed to as-
sure itself that the operator or sponsor
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of the other education program or activ-
ity takes no action affecting any appli-
cant, student, or employee of the
recipient which this subpart would pro-
hibit the recipient from taking; and (2)
may not facilitate, require, permit, or
consider such participation if such action
oceurs.

(¢) A recipient to which this subpart
applies may not, on the basis of handi-
cap, exclude any qualified handicapped
student from any course, course of study,
or other part of its education program or
activity.

§ 84.44 Academic adjustments.

(a) Academic requirements. A recipi-
ent to which this subpart applies may
not impose upon a qualified handicapped
applicant or student academic require-
ments, including length of time per-
mitted and specific courses required for
the completion of degree requirements,
that discriminate or have the effect of
discriminating on the basis of handicap.

(b) Other rules. A recipient to which
this subpart applies may not impose
upon handicapped students other rules,
such as the prohibition of tape recorders
in classrooms or of dog guides in cam-
pus buildings, that have the effect of
limiting the participation of handi-
capped students in the recipient's edu-
cation program or activity.

(¢) Course examinations. In its course
examinations or other procedures for
evaluating students’ academic achieve-
ment in its program, a recipient to which
this subpart applies shall provide such
methods for evaluating the achievement
of students who have a handicap which
impairs sensory, manual, or speaking
skills as are necessary to ensure that the
results of the evaluation represent the
student’s achievement in the course,
rather than reflecting the student’s im-
paired sensory, manual, or speaking
skills (except where such skills are the
factors which the test purports to
measure) .

(d) Auxiliary aids. (1) A recipient to
which this subpart applies shall take
such steps as are necessary to ensure
that no handicapped student is denied
the benefits of, excluded from partici-
pation in, or otherwise subjected to dis-
crimination under the education pro-
gram or activity operated by the recip-
ient because of the absence of auxiliary
aids for students with impaired sensory,
manual, or speaking skills. A recipient
need not provide auxiliary aids in every
classroom so long as they are centrally
available.

(2) Auxiliary aids include braille texts
and the availability of readers for stu-
dents with visual impairments, equip-
ment adapted for use by students with
manual impairments, methods of mak-
ing orally delivered materials available

to students with hearing impairments,
and other similar services and actions,
but shall not include individually pre-
scribed devices for the general use of a
particular student such as eyeglasses,
hearing aids, wheelchairs, and orthopedic
devices.

§ 84.45 Housing.

(a) Housing provided by the recipient.
A recipient which provides housing to its
nonhandicapped students shall provide
comparable and accessible housing to
handicapped students at the same cost
as to others. At the end of the transition
period provided for in Subpart C, such
housing shall be available .in sufficient
quantity and variety so that the scope
of handicapped students’ choice of liv-
ing accommodations is comparable to
that of nonhandicapped students.

(b) Other housing. A recipient which
assists any agency, organization, or per-
son in making housing available to any
of its students shall take such action as
may be necessary to assure itself that
such housing is, as a whole, made avail-
able in a manner which does not result
in discrimination on the basis of
handicap.

§ 84.46 Health and insurance.

(a) Health services. In providing a
health, medical, or hospital aid, benefit,
or service to any of its students, a re-
cipient to which this subpart applies may
not discriminate on the basis of handi-
cap and shall provide handicapped stu-
dents with health and similar services
which are comparable to those pro-
vided to other students.

(b) Imsurance benefits. In providing a
medical, hospital, accident, or life in-
surance benefit, service, policy, or plan
to any of its students, a recipient may
not discriminate on the basis of handi-
cap or provide such insurance benefit,
service, policy, or plan in manner which
would violate Subpart B if it were pro-
vided to employees of the recipient.

§ 84.47 Financial and employment as-
sistance to students,

(a) Provision oj financial assistance.
(1) In providing financial assistance to
qualified handicapped persons, & recipl-
ent to which this subpart applies may
not (i) on the basis of handicap, provide
less assistance than is provided to non-
handicapped persons, limit eligibility for
assistance, or otherwise discriminate; or
(il) through solicitation, listing, &p-
proval, or provision of facilities or other
services, assist any foundation, trust,
agency, organization, or person which
provides assistance to any of the recipi-
ent’s students in a manner which du--.
eriminates against qualified handicapped
persons on the basis of handicap.
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(2) A recipient may not administer or
assist in the administration of scholar-
ships, fellowships, or other forms of fi-
nancial assistance established under
wills, trusts, bequests, or similar legal
instruments which require awards to be
made on the basis of factors which dis-
criminate or have the effect of discrimi-
nating on the basis of handicap unless
the overall effect of the award of schol-
arships, fellowships, and other forms of
financial assistance is not, on the basis
of handicap, discriminatory.

(b) Assistance in making awvailable
outside employment. A recipient which
assists any agency, organization, or per-
son in making employment available to
any of its students (1) shall assure it-
self that such employment is made avail-
able in a manner which would not vio-
late Subpart B if it were provided by the
recipient; and (2) may not render such
assistance to any agency, organization,
or person which discriminates on the ba-
sis of handicap in its employment
practices.

(c) Employment of students by recipi-
ents. A recipient which employs any of
its students may not do so in a manner
which violates Subpart B.

§ 84.48 Other prohibited discrimination.

(a) Physical education and athletics.
(1) In providing physical education
courses and athletics and similar pro-
grams and activities to any of its stu-
dents, a recipient to which this subpart
applies may not discriminate on the ba-
sis of handicap. A recipient which offers
physical education courses or which op-
erates or sponsors intercollegiate, club,
or intramural athietics shall provide to
hadicapped students equal opportunities
for comparable pazrticipation in these
activities,

(2) Physical education and athletic ac-
tivities offered to handicapped students
may be separate or different from those
offered to nonhandicapped students to
the extent that separation or differenti-
ation is necessary to ensure the health
and safety of the students or to take into
account their interests.

(b) Counseling and placement serv-
ices. A recipient to which this subpart
applies which provides personal, aca-
demic, or vocational counseling, guid-
ance, or placement services to its stu-
dents shall provide these services without
diserimination on the basis of handicap.
The recipient shall, at a minimum, en-
sure that handicapped students are not
counseled toward more restrictive par-
ticipation in available services or more
restrictive career objectives than are
nonhandicapped students with similar
interests and abilities.

(¢) Social organizations. A recipient

which provides significant assistance to

fraternities, sororities, or similar organi-
zations shall assure itself that the mem-
bership practices of such organizations
do not permit discrimination otherwise
prohibited by this subpart.

Subpart F—Health, Welfare, and Social
Services

§ 84.51 Application of this subpart.

Subpart F applies to health, welfare,
and other social service programs and
activities which receive or benefit from
Federal financial assistance and to re-
cipients which operate, or which receive
or benefit from Federal financial assist-
ance for the operation of, such programs
or activities.

§ 84.52 Health services.

(a) Availability of services. (1) A re-
cipient which provides health benefits or
services may not, on the basis of handi-
cap, deny these benefits or services to
qualified handicapped persons.

(2) A recipient which provides health
benefits or services may not deny these
benefits or services through discrimina-
tory application of policies regarding de-
posits, extension of credit, or other fi-
nancial matters.

(b) Level of services. (1) All health
services shall be provided to handicapped
persons to the same extent that they are
provided to nonhandicapped persons and
in such mann=2r as is necessary to afford
handicapped persons equal opportunities
for comparable benefits from these serv-
ices.

(2) A recipient shall develop and im-~
plement procedures to assure itself that
handicapped persons are not subjected
to discrimination by reason of the reci-
pient's referrals of such persons to other
entities or persons providing health ben-
efits or services.

§ 84.53 Welfare and other social servieces.

In providing welfare or other social
services or henefits, a recipient may not,
on the basis of handicap:

(a) Deny a qualified handicapped per-
son these benefits or services;

(b) Provide benefits or services in a
manner that limits or has the effect of
limiting the participation of qualified
handicapped persons; or

(¢) Subject a handicapped person to
different standards of eligibility for the
benefits or services.

§ 84.54 Eduecation of institutionalized
persons.

A recipient to which this subpart ap-
plies and which operates or supervises a
residential or day care program or ac-
tivity for persons who are institutional-
ized because of handicap shall ensure
that each qualified handicapped person
in its program or activity is proveded a
suitable education, as defined in § 84.36.
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I. INTRODUCTION

The proposed regulation will implement section 504 of the Rehabilitation Act of
1973, as amended, which reads as follows:

No otherwise qualified handicapped individual in the United States...

shall, solely by reason of his handicap, be excluded from the participation
in, be denied the benefits of, or be subjected to discrimination under any
program or activity receiving Federal financial assistance.

Under HEW's guidelines any proposal which will have an impact exceeding $100 mil-
lion in any one year is subject to the requirements of Executive Order 11821, Under the
guidelines relating to Inflationary Impact Statements, any such regulation must be care-
fully evaluated in terms of benefits as well as costs. In addition alternatives to the pro-
posed action must be reviewed.*

Preliminary analysis indicated the likelihood that the $100 million threshold would
be crossed and an analysis required. The following analysis, although generally con-
forming to the stated guidelines, has some special features and limitations that should
be made explicit at the outset.

Although the analysis attempts to measure cost impacts, it does not link them to effects
on inflation. This regulation affects services provided primarily by the public sector, and
the link between increased cost and inflationary pressure is not as direct as with regula-
tions that increase unit costs in the private sector. For example, state and local govern-
ments may choose to cover the increased cost of special education by increasing tax
revenues, or by reallocating available resources, thus precluding the inflationary pressure
associated with deficit financing.

Another special feature is that some of the regulation's requirements duplicate the
provisions of pre-existing federal or state law or court decree. In such instances, the
effect of the section 504 regulation is to impose an additional sanction in order to hasten
and to help enforce compliance. The policy decision in these cases is not whether to incur
a set of costs and benefits, but whether or not to increase the rapidity with which they
materialize. Thus where the regulations requirements duplicate or strengthen existing

*OMB has stressed that the statement should document all significant costs and benefits
even if they do not have any direct links to the prices of goods and services that enter
into the Consumer or Wholesale Price Index. In these situations the Inflationary Impact
Statement becomes equivalent to the more traditional cost/benefit analysis framework
in which the focus is much broader than inflation impact -- all effects that impact on
resource allocation efficiency and the distribution of income, if they are large enough,
are documented and evaluated in terms of benefits and costs.

-1-
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mandates, it will not be possible to distinguish separately the costs and benefits of 504 as
opposed to existing regulations and laws. However some part of any projected increases
in costs (and benefits) should be attributed to these other provisions. Indeed for some of
the sub-parts perhaps even the major part should be attributed to them.

The analysis attempts, for each of the major subparts, to present data and informa-
tion on the magnitude of identifiable costs and benefits. The material is presented in a
way that will help the reader evaluate the validity and reliability of the estimates. Wher-
ever possible, ranges of estimates are presented that represent extremes of assumptions
about parameters (e.g., special education costs per pupil) that we cannot measure reliably.
In some cases (e.g., employment discrimination) the available evidence on costs and bene-
fits is very indirect and impressionistic while in others (e.g., facility accessibility),
measurement is more precise. .

In all cases the evidence on the magnitude of benefits is, at best, based on scattered
data sources and studies. Some of the numbers presented are no more than reasoned
guesses. Two remarks are in order here. First, the fact that certain kinds of benefits
are difficult to measure (e.g., psychic benefits) does not make them any less important.
Second, we have attempted, wherever possible, to identify sub-groups of recipients based
on their neediness, e.g., severely and profoundly handicapped children vs. mildly handi-
capped. This will help the reader in striking his own balance on the magnitude of psychic
benefits.

The evaluation is divided into six sections, five of which correspond to the subparts
of the proposed regulation: Subpart B, Employment Practices; Subpart C, Program
Accessibility; Subpart D, Elementary and Secondary Education; Subpart E, Higher Educa-
tion; and Subpart F, Health and Social Services. A final section summarizes the findings
of the analyses of the various subparts.

The conclusion of the analysis is that the benefits forthcoming (psychic as well as
pecuniary) provide a substantial offset to the costs that will be incurred. The costs in-
volved will not be as great as is widely thought and the compelling situation of some of
the handicapped persons involved tips the balance in favor of proceeding with immedi-
ate implementation of the regulation.

The details of the regulation, such as wording of key phrases, precise extent of popu-
lation coverage, etc, are discussed at various points in the analyses. The major issues
are: alternative ways of wording the "reasonable accommodation" provision; determining
the proper incidence rate for the handicapping condition. "Learning Disabled;" determin-
ing who should bear the non-educational costs associated with severely handicapped children
who require a residential setting; and alternative timing and phase in strategies.
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II. EMPLOYMENT PRACTICES (Subpart B)

Subpart B prohibits discrimination in employment against handicapped individuals.
The principles developed under the Civil Rights Act of 1964 and the Education Amendments-
of 1972 were used as a basis for this subpart, Its provisions are consistent with those of
section 503 of the Rehabilitation Act which requires federal contractors* to take affirmative
action in the employment of qualified handicapped persons.

Although all the provisions of this subpart are aimed at the same objective--assuring
nondiscriminatory treatment of handicapped workers-~they differ in one important way.
One group relate to the employer's recruitment, selection and promotion procedures and
practices, while the other relates to the structure of the work situation and requires that
employers make "...reasonable accommodation to the known physical or mental limita~
tions of a handicapped applicant or employee unless the recipient can demonstrate that the
accommodation would impose an undue hardship to the operation of the recipient's pro-
gram,” Reasonable accommodation includes adjustments like making facilities readily
accessible, job restructuring, part-time and modified work schedules, acquisition or
modification of equipment and devices, and other similar actions. The determination of
whether an accommodation will be required (i.e., whether undue hardship exists) will
be based on such factors as the size and type of the recipients operation and the nature
and cost of the needed accommodation.

The provisions dealing with recruitment, selection and promotion procedures are
designed to eliminate discriminatory practices without imposing any added cost (with the
possible exception of minor administrative costs) upon recipients. For example, many
firms and agencies make routine pre-employment inquiries about the mental and physical
condition of the applicant. The proposed regulation would require that all employment
application forms state that any handicap-related information requested will not in itself
be used as a basis for denying employment. Also any such inquiry must be confined to
job related matters and information must be kept confidential.

These provisions will especially aid those with the less visible handicapping conditions
(e.g. epilepsy, diabetes, emotional problems). Many of these individuals are seriously
inhibited in their job search because of the fear that they will be summarily rejected if they
reveal their handicapping condition. For example, a person with epilepsy who could
qualify for a better job may not apply because a minor accommodation would be required and

*The proposed regulation will apply to the recipients of HEW grants (as opposed to con-
tracts) who are for the most part public or non-profit organizations (as opposed to
proprietary firms). However there is an area of overlap with 503 since many univer-
sities receive both grants and contracts from the federal government.
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he is afraid to reveal his condition. In this situation the individual's earnings capacity is
reduced even though the employer might have been willing to make the required accom-
modation. Thus, the procedural provisions by themselves, even without additional
reasonable accommodations, will produce benefits in the form of increased earnings for
handicapped workers. Since the cost imposed on employers by these procedural require-
ments will be negligible, this paxt of the subpart is clearly highly cost ‘effective.

The reasonable accommodation provision also seeks to provide benefits by breaking
down the employment barriers due to ignorance and stereotyped thinking. It differs from
the procedural provisions, however, in that it will require employers in some situations
to incur additional costs at the outset in order for the handicapped worker to be equally
productive. The phrases "in some situations” and "at the outset” are underlined to stress
that for most combinations of types of handicapping condition and job category "reasonable
accommodation” will require either no or only minor outlays,

For example, it might involve no more than abandoning a misconception such as
thinking that hiring a person with epilepsy will raise accident insurance rates. And in
situations where outlays are required it will usually involve only 2 minor initial investment
rather than a major on-going.outlay. For example, this might mean recognizing that the
traditional job specifications are either outmoded or can be easily adapted to the particular
type of handicap in question.

Of course there are some situations where the types of accommodations that would be
required can become a source of controversy. These situations are of two kinds. One
involves disease entities that may or may not be in a stabilized condition. Diabetes and
cancer are the two important types that occur in practice.* Dispute can arise over what
the actual probabilities of re~occurrence are and we will review the experience under
section 503 in connection with this issue,

The other class of situations involves the various kinds of emotional handicaps --
psychotic reaction, depression, anxiety reaction, etc. The emotional handicaps differ
sharply from the physical in how much they can be overcome by simple job restructuring
and other kinds of minor accommodations. As shown below (appendix A, table 5), the effect
of emotional handicaps on earnings is much greater than for many severe types of physical
disabilities. It is not clear whether discrimination by employers is as major a factor in
lowering earnings for the emotionally disturbed group as for the other group. In any case,

*Interview with David Brigham, Office of Federal Contract Compliance and Programs.
Mr. Brigham provided information from his experience with administering section 503.
(It should be noted that the Office for Civil Rights does not view this problem in terms
of reasonable accommodation, but in terms of whether such a person is qualified for the
job in question. The discussion of the problem is retained here and on page 11, however,
because it conforms to the author's analysis of the issue.)

-4~
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the applicability of most of the known types of "reasonable accommodation" would appear
to be limited for those with emotional handicaps. As experience evolves, the program
should be closely monitored for guidance on this issue.

The reasonable accommodation provision is likely to generate concern about possible
significant cost increases. Therefore the rest of this section is primarily devoted to pre-
senting data and survey results on the probable costs of reasonable accommodation. First,
however, evidence on pecuniary benefits (attributable to the entire subpart) is also presented,

It is important to note that the cost of making buildings accessible, which is one im-
portant type of reasonable accommodation, will be covered below in the analysis of sub~-
part C. In balancing costs and benefits for the entire regulation the reader should be
careful not to double count the costs of making buildings accessible. The cost of building
accessibility should be added to the non-accessibility costs of all the other subparts and
then this total cost should be compared to the sum of the benefits flowing from each of the
subparts (again being sure not to double count any benefits).

.Benefits*

There will be both psychic and pecuniary benefits from eliminating job discrimination,
Both society in general and the handicapped worker in particular will obtain some psychic
benefits from the elimination of employment discrimination. The fact that psychic benefits
cannot be easily measured objectively does not make them any less significant and they
should be considered when the overall balance is struck between costs and benefits,

Pecuniary benefits accrue in the form of increased earnings and employment stability
for the disabled workers which reflects their greater contribution to the Gross National
Product,

How great are these pecuniary benefits likely to be? Given the state of existing
knowledge, there is no basis for anything more than an informed guess. We estimated
(see appendix A) that the regulation might affect about one million disabled workers. We
also estimated that the annual earnings of partially work disabled males might be as much
as 18% lower on account of employment discrimination. Combining these two estimates
yields an estimate of approximately $1 billion per year in benefits via the higher earnings
capacity of handicapped workers. If we halve the estimate of the effect of discrimination
on earnings (to 9%) then the estimate of annual benefits is halved, etc.

*The benefit estimates are based on estimates of certain parameters that were derived
from a brief analysis of available data on disability status and earnings. See appendix A
for the details of this survey.
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Costs Associated with Reasonable Accommodations

This part of the subpart requires covered agencies and firms to make reasonable
outlays on whatever special resources are needed for full utilization of handicapped
applicants. As noted above, probably the major source of cost increase associated with
reasonable accommodation in employment--that of making buildings physically accessible--
is covered below as a separate subpart. For most cases the only other types of accommo-
dations that are envisaged are those that involve little more than discarding stereotypes
about what impact employing handicapped workers will have on the agency or firm., One of
the most widespread of these myths is that employing handicapped workers will decrease
safety performance and increase disability and life insurance rates. A number of studies
have shown that this is not the case,*

If an agency or firm has never employed a handicapped worker then the chances are it
has not done any systematic thinking about the task content of its various job categories.**
It always appears at first that someone with a dramatic physical handicap (e.g. a totally
blind person) could not perform the work at the productivity level of a non-handicapped
person. However many modern jobs involve primarily mental tasks and once the percent
of sub-tasks that require the missing physical ability (sight, use of both hands, etc.) falls
below a certain percentage, it is possible, and often simple, to restructure the job situation
so that the handicapped worker can perform equally well.

Experts in the area of vocational rehabilitation stress a general principal that ex-
plains some of the surprising patterns in the data on earnings by type and severity of
disability. *** The basic idea is that the variety of job situations in a modern economy
combined with the great variety of forms that physical disabilities take, assures that
there will be at least a few rewarding and renumerative jobs that can be very easily
restructured for any physically handicapped individual. Data in appendix A on the em-
ployment of veterans show that there is relatively high earnings and employment partici-
pation among even very severely handicapped veterans, This is some indirect evidence
for the general principal. More direct evidence will now be presented. There have been

*The results of several surveys are summarized in Sandra Kalenik, "Myths About Hiring
the Physically Handicapped" Job Safety and Health, Vol. 2 #9, Sep 1974: and in J. Wolfe,
"Disability is No Handicap for DuPont”, The Alliance Review, National Alliance of
Businessmen, Winter 73-74, A detailed study of the relationship between job safety in-
surance and hiring workers with epilepsy is Eilers and Melone, The Underwriting and
Rating of Workmen's Compensation Insurance With Particular Reference to the Coverage
of Employees Afflicted With Epilepsy, published by the Epilepsy Foundation, Wash., D.C.

**This was found by Wilson, et. al., in their survey study. Wilson, Richards and Berceni;
Disabled Veterans of the Viemam Era: Employment Problems and Prospects, HumRRo
Technical Report 75~1, Alexandria, Va. Jan 1975.

*** At Jeast four individuals made this observation to the author: Mr, Dave Brigham,
Mr. George Majors, Ms, Anne Beckman, and Mr. Edward Lynch.
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a number of surveys that document what firms have done to accommodate handicapped
workers. The initial experience of the Office of Federal Contract Compliance and Programs
(OFCCP) with enforcing section 503 is also reviewed. Finally we present a detailed docu-
mentatjon of the types of jobs that have been successfully adapted to accommodate totally
blind individuals.

(1) Survey Studies

We present the findings of three surveys, one by the Civil Service Commission, one
by the DuPont Company and the one cited above that was undertaken to help disabled
Vietnam veterans with their employment problems. *

The Office of Selective Placement of the Civil Service Commission completed a survey
in August, 1970, of their placement of severely handicapped individuals in the federal
government., The group studied did not include mildly or moderately handicapped persons
but only those persons whose handicap was sufficiently severe to preclude their placement
through regular competitive service procedures. The following description of the surveyed
employees reveals that they constitute the group which is traditionally the hardest to place
in employment and the one which would be expected. to create the most severe problems in
terms of the cost of accommodation:

More than one-third of the appointees were deaf or had severe hearing
losses. Most of the deaf were also mute. Other disabilities commonly
noted were blindness, upper and lower body impairments, “and
amputations., More than half of the appointees had multiple impairments.

Nevertheless, very little job restructuring or work-site modification was necessary to
accommodate tne limitations of these employees. In terms of job restructuring, 317 of
the 397 persons placed required no accommodation, 62 required some (described by the
respondents as "incidental™), and 18 did not respond. Thus, of the 379 who did respond,
80.5% or 4 out of 5 required no job restructuring at all.

In terms of modification of work sites, 336 persons required no modification, 44 re-
quired some (primarily minor changes, such as adjustment of work benches), and 17 did
not respond. Thus of the 380 who did respond, 86.9% or 7 out of 8 required no work site
modification. The CSC report based on the survey concludes that "contrary to the general
assumption, the severely handicapped do not usually, or even often, require major alter-
ations in a job situation. When changes are made, they were such incidental things as
installing a wheelchair ramp at a building entrance, rearranging desks and file cabinets to
improve mobility and accessibility, etc."

*The reader is cautioned that these studies may not be representative of the universe of
employers that will be covered by the proposed regulation and hence only moderate con-
fidence in their resources is warranted. Note also that these studies deal primarily
with physically handicapped persons.

-7~
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Another study was conducted at E,I, DuPont de Nemours and Company. The occupa-
tions of the employees studied and the range of their handicaps, as well as the results of
the study, are described in an article* published in the Alliance Review, Table 1 shows
the distribution of handicapped workers by type of occupation and disabling condition. The
relevant findings were that there was no increase in insurance costs and that the physical
adjustments required were minimal, with most of the handicapped workers requiring no
special work arrangements at all. In terms of safety, job performance measures, job
stability and attendance record, the handicapped workers as a group scored higher than
non-handicapped workers,

In the survey of disabled Vietnam era veterans (which included a large fraction of
severely disabled veterans) a question was asked each veteran about what special
accommodations (if any) were made by their employer. Only 117 of the veterans who had
held a job in 1973 reported that any special accommodation was made at all, ** Table 2
presents a distribution of the accommodations reported by type of special arrangement,
The authors of the study based on this survey conducted extensive content analysis of all
the responses they received. They concluded that:

"As the tables show, most of the special arrangements make minimal
demands on, or entail minimal costs to the employer...even in cases
where the employer provided special equipment the cost seemed to
be minimal..,..."***

(2) OFCCP Experience with Section 503

OFCCP has the responsibility for enforcing non-discriminatory employment of handi-
capped individuals by all employers who receive contracts from the federal government.
The 503 regulation is similar to subpart B of the proposed regulation except that it also re-
quires that affirmative action be taken. It is generally agreedthat affirmative action can

*Wolfe, "Disability Is No Handicap for DuPont, " Op. Cit.

**This low percentage may not neccessarily be a good sign overall, It might reflect lack
of effort on the part of some employers as well as lack of necessity. This data set also
contains a question on perceived discrimination (see appendix A, table A-9) but the
authors did not present any tabulations which crossed the response on the accommodation
question with the perceived discrimination response. If they were uncorrelated then the
low overall percentage who reported receiving any special accommodation would be un-
ambiguously a good thing.

***Wilson, Richards and Bercini, Op. Cit., p. 156.
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TABLE 1

HANDICAPPED EMPLOYEES OF DUPONT CO. BY OCCUPATION

AND TYPE OF DISABILITY
(PERCENT DISTRIBUTIONS)

OCCUPATION

(Total number. « o ¢ « o o o 1,452)
Professional, Tech. & Mgr. . . . . . 23.0%

Craftsmen « « « « « o o o o«
OperativeS « « o o o o o o o
Clerical & Kindred « « « . &
Laborers and Service Wks . .

TYPE OF DISABILITY

L L L) 38.7

-. L . 1600

« o o 15.4

L . » 6'8
100.0

(Total number, « . & % » o « 1,459%)

Nonparalytic Ortheopedic
Heart Disease

Vision Impairment
Amputation

Paralysis

Epilepsy

Hearing Impairment
Total Deafness

Total Blindness

*Some employees have more than one handicap.

28, 4%
26.0
19.0
11,2
73
3.8
2.9
29

.3
100.0

Source: Wolfe, "Disability Is No Handicap for DuPont, " Op. Cit.
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imply a significantly higher level of extra effort than implied by the concept of reasonable
accommodation. Thus the use of the 503 experience as a guide to what will happen under
504 is clearlyconservative in that 503 will, because of its affirmative action provision,
lead to larger costs than will be necessary under 504,

Mr. David Brigham of OFCCP provided detailed information on what the early experi-
ence under 503 has been. Their procedures recommend a sixty day "cooling off" period
during which a potential complaint is discussed between only the employer and the handi-
capped worker. Mr., Brigham reported that the large majority of complaints have been
disposed of during this cooling off period without having required any hearings before
federal officials. A total of 331 complaints have thus far not been resolved during the
cooling off period and have reached the level of arbitration before OFCCP officials, It
follows therefore that these 331 complaints represent predominantly serious situations,
The average situation over all workers who initiate complaints will be much less serious

and costly.
TABLE 2

CATEGORIES OF SPECIAL JOB ARRANGEMENTS MADE BY EMPLOYERS, AND
PERCENT OF VETERANS REPORTING ARRANGEMENTS IN EACH CATEGORY*

Special Job Arrangements Percent N
Flexibility of hours 18 _;6_
Extra rest breaks .16 49
Assigned to appropriate job in the first place 16 49
Regular duties but no lifting ; 13 40
Change of duties or transfer of job 10 31
Special equipment 8 24
Work at own pace 7 22
Special parking 5 16
Help from supervisor or others 4 12
Miscellaneous 2 S

*Based on a content analysis of 304 randomly selected job arrangements reported by
disabled veterans in response to the question, "Did your employer make arrangements
so that you could work with your disability? (For example, extra rest periods, special
parking, special equipment for doing the work, change of job duties, help from
supervisor), "

Source: Taken from Wilson, Richards and Bercini, Op. Cit. p. 155, table V-11.

=10~
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Mr. Brigham said that almost all of the difficult cases to date fall into two categories,
One involves disabilities caused by disease entities that have not obviously stabilized--
cancer, diabetes, etc, Here the position of OFCCP has been that if the person is qualified
at the present time then the burden of proof is on the employer to show that the costs of
the unexpected recurrence of the disease entity (e.g. costs of providing a new worker
with break=in training) are so high as to make the accommodation unreasonable,

Mr. Brigham noted that the crucial factor in determining whether the cost imposed would
be unreasonable is the size of the firm and the proportion of total employment cost that
the extra cost would constitute,

The other problem area are cases associated with emotional handicaps. How to de-
fine reasonable accommodation in these situations requires difficult judgments. A re-
lated issue is that of determining whether the complaining person really considered
himself a handicapped person of if he is just using the handicap as a way of saving a job
that he (she) is being dismissed from on other grounds.

(3) Jobs and Accommodations for Blind Individuals*

Since World War II there have been a number of very detailed surveys of the employ-
ment situations of totally blind veterans. Many studies of job restructuring aimed at
opening up jobs for blind people are readily available. The most well known judicial
decision on what constitutes reasonable accommodation also involves a blind individual.
Thus, the information about adjustments required for people who are totally blind, which
is a very severe disability, can be used to illustrate in detail what reasonable accommo-
dation might entail in practice.

The court case involved a blind teacher in upstate New York. The New York State
education law contains a regulation that specifically forbids school administrators
from laying off a teacher who goes blind as long as the handicap does not interfere with
his ability to teach, In his argument** the judge reasoned that blindness in and of itself
does not impair the faculties required to be an effective teacher (i.e., ability to organize
material for presentation, present it orally before the class, etc.) so that the law required
that the school system supply the teacher with whatever special resources were necessary
to carry out the ancillary functions of paper grading, calling on students who raise their
hands, etc.

“Mr. George Majors, Office for the Blind and Visually Handicapped (HEW), was inter-
viewed in connection with this section. He and his staff provided the references cited
herein.

**Bevan vs. N.Y. State Teachers Retirement System, 345 N.Y.S. 2d. 921.

A
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What does the extra cost of employing a blind teacher actually amount to in practice?
In the school year 1968-69 there were 334 blind teachers working in elementary and
secondary schools in the United States,* Dr. Edward Huntington did a study based on
questionnaire and personal interviews with some of these teachers and with the school
administrators in the systems where they worked.** He questioned administrators on
eight potential problem areas: lunchroom supervision; administering tests; study hall
supervision; chaperoning student activities; use of visual aids; fire drills; keeping written
records; and discipline. For all the categories Dr. Huntington found that either the
blind teacher could do what appeared at first to require sight (e.g., lead children out
of the building at fire drills), or that compensating substitutions could be made between
the different categories (e.g. taking on more monitoring duties like study hall and dances
instead of lunchroom supervision). Discipline turned out not be the problem that had been
expected, However, Dr. Huntington does mention the caveat that there is still some dis-
agreement about the feasibility of blind teachers in elementary schools. The amounts
of extra resources that the average blind teacher requires were very minor -- a braille
typewriter and a cassette tape recorder for keeping written records and the occasional
use of an honor student to help proctor examinations and then read the answers into a tape
recoxder,

In sum, Dr. Huntington's analysis suggests that the only area of controversy in de-
ciding what constitutes reasonable accommodations for blind teachers is the question of
the age of the students, Clearly the issues of discipline and effective pedagogy (is it im-
portant educationally for the teacher to be able to see the young child's reaction?) could
be important at the lower elementary grade levels, However, Dr. Huntington's analysis
also shows that there will be no problems in enforcing reasonable accommodation for blind
teachers at the secondary and college level.,

Table 3 shows how a sample ‘of totally blind veterans were distributed by types of
job.*** The very uneven distribution of the totally blind by type of work suggests that
the enforcement of reasonable accommodation will have to be very flexible -- not all jobs
can be easily adapted to lack of sight although the range of possibilities that tu.ms up in
practice is truly surprising.

*Employment of Qualified Blind Teachers in Teaching Positions in the Public Schoal
Systems at Both the Elementary and the Secondary Grade Levels, Report Presented by
The New York Association for the Blind, 111 East 59th Street, New York, New York
10022, March 1969, Tables I and II, pp. 50-55.

**Dr, Huntington presents a summary of his findings in Employment of Qualified Blind....,
Ibid, pp 42-45.
***Qccupations of Totally Blinded Veterans of World War II and Korea, prepared by the Dept.
of Veterans Benefits, VA pamphlet 7-10, Va,, Washington, D.C., 1956.
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TABLE 3

DISTRIBUTION OF JOBS OF 338 TOTALLY BLIND
VETERANS AMONG DOD PART IV CLASSIFICATIONS

(Pexcent distribution)

Professional, Technical, and Managerial Work (147)
Musical work (4)
Literary work (7)
Public service work (27)
Technical work (17)
Managerial work (92)

Clerical and Sales Work (54)
Recording work (4)
General clerical work (3)
Public contact woxk (47)
General public contact (15)
Selling (32)

Service Work (6)

Farming (48)
General farming (18)
Animal care (28)
Fruit farming and gardening (2)

Mechanical Work (37)

Machine trades (8)
Stone or glass machining (1)
Mechanical repairing (7)

Crafts (29)
Electrical repairing (8)
Bench work (11)
Inspecting and testing (2)
Phtographic work (8)

Manual work (96)
Observational work (5)
Manipulative work (70)
Benchwork (Assembled and related) (45)
Machine Operating, manipulative (25)
Elemental work (21)

Source: Occupations of Totally Blinded..., Ibid., p. 6.
g -13-
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The study based on this survey lists in detail the arrangements and accommodations
surrounding each of the 388 job situations. It is difficult to summarize this material in
that the specific types of minor devices, task restructuring and use of sighted individuals
is so diverse. In the professional public service and managerial areas the part time
assistance of a graduate student (or other secondary worker--wife, elderly part time
warker, etc,) is usually the only extra resource required (when any are required at all).
In the employment and clerical field the accommodation usually involves only minor job
restructuring to 'allow the blind clerk or secretary to specialize in those parts of the
office information network that do not require immediate sight -- e.g., handling infor-
mation received over the phone and stored in dictaphones as opposed to processing
written information left in in-boxes that require immediate response.

Recent developments in job restructuring technology suggest that the clerical area is
going to become a more impoxrtant source of employment for blind individuals. The
general area is called "Information Service Processing™ and includes such jobs as social
security service representative, vehicle dispatchers and starters, estimators and in-
vestigators, etc,*

Precise Wording of the Reasonable Accommodation Provision.

Our analysis strongly suggests that in the large majority of cases enforcement of
reasonable accommodation will not result in any significant cost increase for employers.
However, some of the material covered indicated that there are situations in which
accommodation would, except for very large agencies and firms, require significant
financial outlays, and/or risks and disruptions. This suggests that thought should be given
to alternative ways of wording the provision. One approach possible would be to define
reasonable accommodation as a percent of some economic factor such as the total wage
bill or per employee costs. No completely satisfactory solution has yet, however, been
devised. ' }

*Louis Vieceli, Guidelines for the Selection, Training, and Placement of Blind Persons
in Information Service Expediting, Rehabilitation Institute, Southern Illinois University,
Carbondale, Illinois, June 1975.

=LA
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III. PROGRAM ACCESSIBILITY (Subpart C)

Subpart C prohibits the exclusion of qualified handicapped persons by reason of the
inaccessibility of a recipient's facilities; it applies to all programs and recipients covered
by the proposed regulation. Two standards are established for program accessibility --
one for new construction and alteration (84.23), the other for existing buildings (84.22).

Under section 84,23, new construction and design must, at a minimum, meet the
standards for barrier free construction established by the American National Standards
Institute (ANSI). Any alteration of existing buildings which is undertaken must also con-
form to the ANSI standaxds if the alteration involves work on a portion of the facility which
is covered by the ANSI standards, such as toilets, elevators, stairs, and curbs. All
federal and federally assisted construction is subject to virtually identical requirements
under the Architectural Barriers Act, P,L, 90-480; public buildings are subject to similar
requirements imposed by state law in forty-eight states.

Under section 84, 22 (existing facilities) each program or activity, when viewed in its
entirety, must, within three years of the effective date of the regulation, be physically
accessible to handicapped persons. Because of the flexibility allowed by the regulation,
it is expected that most recipients will be able to achieve compliance by altering, at the
very most, only one-third of their existing buildings.

The following presents a range of estimates of the cost of compliance for existing
facilities. Although the estimates lack precision, they do give some idea of the magnitude
of the costs which will be incurred. After presenting cost estimates, the sources of bene~
fits are indicated and alternatives are considered.

Cost Estimates

New Construction

The Office of Facilities, Engineering and Property Management (OF EPM), HEW,
recommends that for budget purposes the cost of barrier-free construction should be
estimated at one~half of one percent of the total project cost. Other estimates vary from
one~-tenth to one percent. The most commonly accepted figure is, however, the one rec-
ommended by OFEPM. This low percentage increase, together with the existence of
partially duplicative .state and federal requirements, renders the economic impact of this
provision insignificant.

-15-
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Existing Facliities

The total estimated cost of altering enough existing facilities to meet the standard of
program accessibility is between $216 - $475 million, or an annualized cost of $50 million.*
The method of arriving at these figures follows.

Elementary and Secondary Schools. If all buildings were required to be completely
accessible, we estimate that $458 - $1, 000 million would be needed (see table 4), However,
because of the flexibility allowed in attaining compliance it appears reasonable to assume
that, at most, only one-third of this total would be needed -- $151 - $333 million.

Only about 10% of all elementary and secondary school children are handicapped™™ and
a much smaller percentage (probably not exceeding 1%) have those kinds of physical handi-
caps that require special modifications of buildings. Thus, most recipients should be able
(by providing the required transportation) to assign all of their physically handicapped
children to either new or already accessible existing facilities. For example, even a
moderate size local system (say with only 5 = 10 separate buildings) with no new or already
accessible buildings, should have to modify only one or two of its buildings. Similar per-
centage factors and reasoning apply also to the schools viewed as employees of adult
handicapped individuals, Thus, the cost estimates based on our assumption of one~third
appear to be very conservative - i,e. they are definitely upward biased.

Higher Education. If all buildings of institutions of higher education were required to
be completely accessible, we estimate that $198-$432 million would be needed for that
purpose (see table 4). Applying the same very conservative one-third assumption used for
elementary and secondary schools, the costs would be in the range $65-$142 million,***

*The larger figures represent costs that are "one-time outlays" which must be "annu-
alized" before they can be compared with perpetual benefit flows like the increase in
annual earnings estimated in Section II. "Annualization" involves factors like annual
maintenance outlays and the rate of return that could be earned if the funds were
invested elsewhere.

** An analysis of special education proposed by Mr. Howard Bennett (Office of Civil Rights)
suggests that the proportion may even be lower than 10%. See Special Education, Office
of Civil Rights, March 17, 1975.

***This does not cover non-degree granting post-secondary schools. These consist pri-
marily of proprietory vocational schools, and hard data on numbers of students en-
rolled, etc., is hard to come by, This ommission will add a source of downwaxd bias
to our estimates but it is unlikely to be larger than the offsetting upward bias caused by
our one-third assumption.

_16-
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TABLE 4

CALCULATIONS OF ESTIMATED COSTS OF REMOVING
ARCHITECTURAL BARRIERS IF ALL BUILDINGS WERE
REQUIRED TO BE ALTERED

Elementary and Secondary Schools

1. Estimated value of school property (71-72)2 $88. 5 Billion
2. Low-side estimated percentage cost to remove
barriers by alterationd «517%
3. High-side estimated percentage cost to remove
barriers by alteration® 1.13%
4. Estimated cost of removing barriers by alteration
if all buildings needed alteration === (2) x (1) $ .485 Billion
-==(3) x (1) $ 1,000 Billion

Institutions of Higher Education

5. Estimated value of school building property

(71-72)4 : $38. 2 Billion
6. Estimated cost to remove barriers by alteration
if all buildings needed alteration === (2) x (5) $ .198 Billion
-==(3) x (5) $ .432 Billion

Notes and Sources:

“Obtained from data reported in National Center for Educational Statistics Survey 75-153,
PP. 72, 38 and 40. The basis of the value reported by schools is the historical cost of the
original construction plus any improvements made to date. Because of inflation, the
actual current replacement cost of buildings (and presumably the current cost of modi-
fying them) will exceed their book value with the excess being greater the older the build-
ing and the greater the average rate of inflation since its construction. This will be
another source of downward bias in our cost estimates. Although it is not possible to
determine the magnitude of the bias, it also appears likely that it will be outweighed by
the upward bias contained in the one-third assumption.

bBa.sed on the average of two HEW accessibility projects that were surveyed by GAO. See
P. 89 of "Further Action Needed to Make All Public Buildings Accessible to the Physically
Handicapped, " Comptroller General of the U, S, Based on GAO Report FPCD 76-166,
July 1975,

cSa.me as (b) except that it is the figure reported for an average of seven govermental
projects surveyed.

d
NCES Sllrvey 75-114’ po 102. "17-
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Hospitals and Nursing Facilities. Many of these facilities are already subject to the
ANSI standards through Federal regulation and state laws dealing with access of disabled
people to public facilities., Because recipients who provide health services are accustomed
to handling clients whose mobility i8 impaired, it is assumed that their facilities are, for
the most part, already accessible, The proposed regulation should not, therefore, impose
significant additional costs on these recipients.*

Welfare and Rehabilitation Service Buildings. Various regulations (including 45 CFR
128, to be effective 10/76), as well as general policy, require case workers to give
services or determine eligibility wherever necessary. Thus, if the client or potential
client is unable to go to the building where the service is performed, the case worker must
go to the client's home, Because this approach to creating program accessibility is per-
mitted by the 504 regulation, no significant additional costs will be incurred by these
recipients,

Table 5 presents a summary of our estimates of the range of possible cost increments.
TABLE 5

ESTIMATES OF COST
INCREMENTS FOR MAKING ALL EXISTING
FACILITIES ACCESSIBLE
(Millions of dollars)

Low High
Type of facility side _side
Elementary and Secondary School 151 333
Higher education 65 142
Hospital and 'nursing
Welfare and rehab service =0 w0
Total 216 475

Source: See text discussion.,

*It has not yet been decided whether individual doctors who are reimbursed under
Medicare and/or Medicaid are considered recipients and thus covered by the proposed
regulation, However, even if they are, it does not appear likely, given the flexibility
allowed in attaining complience, that significant costs will be imposed on individual
participants., Many are located in already accessible medical buildings and others will
be able to comply by making house calls, referring to doctors with accessible office
facilities, scheduling physically handicapped patients in groups at accessible facilities,
etc.

-18-

FEDERAL REGISTER, VOL. 41, NO. 96—MONDAY, MAY 17, 1976




PROPOSED RULES 20337

Benefits

Increased building accessibility will generate benefits in three areas: (1) reduced
costs of providing elementary and secondary education to some handicapped children;
(2) increased lifetime earning capacity of those additional handicapped youngsters who will
now go on to college and (3) the increased earnings capacity of handicapped workers who
can now find better employment of their skills in jobs located in newly accessible buildings.

Each of these areas is also the subject of its own subpart -~ elementary and secondary
education (subpart D); higher education (subpart E) and employment (subpart B), The total
amount of benefits for each of these areas will be the sum of the benefits produced by both
the physical accessibility provisions of this subpart and the other (non-accessibility) pro-
visions of each specific subpart. Thus in subpart B above we estimated that the total
amount of pecuniary benefits from all the provisions influencing employment discrimination

(i.e. procedural provisions, non-accessibility accommodations and accessibility accom~
modations) might be as much as $1 billion per year. Similarly in our analyses of subparts
D and E below we will include the effects of both the accessibility provisions of this subpaxrt
and the other non-accessibility provisions of each of those subparts. In the concluding
section, the costs of this subpart are added to all the non-accessibility costs associated
with the other subparts and this grand total is balanced against the sum of the benefits of
all the other subpaxrts.

Alternatives

Possible alternatives range from requiring the immediate modification of all of the
recipients’ existing facilities to limiting the regulations coverage to new construction.
he approach finally decided upon, which allows recipients to keep costs minimal by
using methods other than physical alteration of all building, was believed to constitute
the most equitable balance between the interests of excluded handicapped persons and

those of recipients. The cost estimates shown above, when combined with evidence
presented elsewhere on the magnitude of the benefits that will be generated, lends
support to this decision.

~-19-
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IV. ELEMENTARY AND SECONDARY EDUCATION (Subpart D)

Subpart D of the proposed regulation sets forth nondiscrimination requirements appli=
cable to recipients which operate preschool, elementary, secondary, and adult education
programs. Under its provisions no handicapped child may be denied a public education, nor
may such a child be excluded from the regular education program unless suitable alterna-
tive education is provided at public expense. In the latter case, the burden of showing that
placement outside the regular setting is in the best interests of the child is placed upon the
recipient (sec. 84.35); the child and his or her parents or guardian may object to the place-
ment and have the right to an impartial hearing if they do so (sec. 84.36(e)). If it is deter-
mined that the child's interests will be best served by placement in a program other than the
one operated by the recipient, then the recipient must pay full tuition, and, if incurred, any
room and board, and transportation costs of that placement (sec. 84.34).

It is expected that these provisions, together with the standards established in the regu-
lation for preplacement evaluation (sec. 84.36(c)), will result in a greater proportion of
handicapped students being placed in the regular school setting. Whether placement is made
to regular classes, special classes, or outside the recipient’s program, the regulation re-
quires that the education provided be as adequate, in terms of meeting the needs of the handi-
capped child, as is provided to non-handicapped children (sec. 84.36(a)).

Other provisions of Subpart D require public schools to locate handicapped children who
are not presently in school (sec. 84.33) and, within one year of the effective date of the
regulation, to provide nonacademic and extracurricular services without discrimination on
the basis of handicap (sec. 84.37). Where applicable, the subpart applies to private as well
as public schools.

In order to analyze the effects of this subpart, it is important to understand the context
of judicial and legislative developments in which it will operate.

Background and Plan of Analysis

/

Table 6 presents data that indicate the broad outline of trends in special education in the
United States. Since the end of World War II there has been a steady up-trend in various in-
dicators of the coverage and effectiveness of special education, such as in the proportion of
all handicapped childred served, amounts of resources spent per student, and proportions
gserved in the less restrictive type settings. These broad trends in amounts and types or re-
sources both reflect, and have themselves influenced, developments in the courts and the
State legislatures regarding the legal status of the handicapped child's right to an equal
education.

Recent landmark decisions* have made it clear that handicapped children have a con-
stitutional right to public educational resources regardless of their degree of handicap (so

*The two most often cited cases are: Pennsylvania Association for Retarded Children v.
Commonwealth of Pennsylvania, 334 F. Supp. 1257 (E.D. Pa. 1971) and 343 F. Supp. 279
(E.D. Pa. 1972); and Mills v. Board of Education of District of Columbia, 348. R. Supp.
866 (D.D.C. 1972).
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called "0 reject rule') and a.‘lso that these resources shall be in an amount and delivered
in a setting that will, in totality, provide the handicapped child with equal educational
opportunity.

At the present time, most states have already passed legislation mandating that all the
local school systems must provide sufficient educational resources to all the handicapped
children in their districts. In addition, the Federal government has just enacted legisla-
tion that will, over the next few years, significantly increase the share of special education
expenditures that the Federal government will pay for. This legislation (Public Law 94-142),
also requires, as a condition for receipt of Federal aid, that the State provide free and ade-
quate education to all handicapped children.

Thus, the proposed regulation will not be the sole means of achieving the goal of
equal educational opportunity for all handicapped children. Rather, it will be one of a
number of powerful forces all advocating approximately the same objective.* The role
of HEW in enforcing this subpart can, therefore, be viewed as one of hastening and
helping to enforce full compliance with the goal of equal educational opportunity for all
handicapped children.

This role of hastening compliance should not be considered a relatively unimportant
one. Experience in the District of Columbia and other areas which have been subject to
court orders suggests that local agencies may take very long periods of time to actually
comply unless they are faced with strong incentives to do so. Moreover, State legisla-
tion mandating full coverage is one thing, while actually appropriating the needed funds at
the State and Local level is quite another. Thus, the potential for the regulation to make
a significant net contribution is very real.**

We will develop our analysis of the cost and benefits that the regulation will help to
produce in terms of various sub-groups of children and situations. Benefits and costs
associated with each of the sub-groups are of a different character and also differ in the
degree to which there could be differences of opinion as to the balance of costs and bene-
fits. After a summary that brings together all the costs and benefits a brief discussion of
the costs of alternative phasing in strategies is presented.

*Sections of Public Law 94-142 cover most of the same ground as Subpart D of the pro-
posed regulation. The only significant difference is in regard to the coverage of non-
educational costs associated with residency situations. PL 94-142 does not explicitly
state that non-educational costs associated with children in resident schools must be
covered.

**Also it should be recognized that hastening of compliance itself has a cost vis a vis allow-
ing a less rapid phase in. PL 94-142 allows states until September 1, 1978 to reach the
goal of complete coverage of all children between the ages 3-18, and 1980 for children
3-21. The regulation follows the same schedule, except that there is no delay for chil-
dren who are within the state's regular school age interval.
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Sub-groups of Children

The children affected by this regulation vary along two crucial dimensions: (1) the
degree and type of handicap they have and (2) the degree to which there exist effective
advocates for them in the process of testing and screening, which in turn is often the
determinative factor in whether or not they will be classified as handicapped and what
type of special education setting they will end up in.

For children who have moderate and borderline degrees of handicap and whose
families provide strong proiection against mislabelling and misassignment, the main
igsue is that of obtaining (in a reasonable time frame) the appropriate amounts of
additional special education resources from the public purse. Parents of handicapped
children form a numerical minority in the political arena and even when educated and
highly motivated to help their children cannot always bring the required political
pressure to bear on State and Local legislatures to authorize the amount of funds
required.

At the other extreme are children who have very severe or profound handicaps (e.g.,
a youngster who scores less than 30 on the IQ test) and who, for one reason or another,
lacks the personal advocate necessary to insure that they will obtain appropriate residen-
tial care and educational services. For these children (a much smaller group than the
first) the issue is much more basic -- absolutely assuring that this group always obtain
decent and humane residential surroundings as well as access to meaningful educational
experiences.

Finally, there is a third group of children who range in degree of handicap from being
on the borderline of needing a residential setting to actually having no real handicap at all,
and who lack strong parental advocates to protect them from mislabeling and misassign-
ment abuse by the system. This group contains large numbers of de facto non-handicapped
children from disadvantaged backgrounds who have difficulty performing on standardized
tests and/or have frequent disciplinary episodes. This group shares with the first group
+he general problem of obtaining adequate amounts of special education resources. How-
ever for most of these children (especially those who do not really have handicapping con-
ditions) the major issue is that of mislabeling and misassignment. For them the regulation’s
detailed due process and evaluation provisions (including the requirements of multiphasic
testing and screening and periodic re-examination) and its emphasis on special education
being delivered in the least restrictive setting possible can be vital. For example, it can
mean the difference between an inappropriate assignment to a residential setting vs. obtain-
ing special education in a regular school by spending part-time in a special class and part-
time in a regular class. As shown below there is evidence that the negative impact of
inappropriate institutionalization on a child's subsequent life chances (including lifetime
earnings capacity) can be dramatic.

_24-
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Cost-Benefit Analysis

The main source of pecuniary costs will be from extending special education services
to handicapped children who are not now receiving any kind of special education. There
will also be some shifts in the burden of the pecuniary costs of special education that will
result from some parents shifting their handicapped children from private programs,
where the parents pay part or all of the costs, into fully funded public programs.

There are a number of important sources of pecuniary benefits. One is the reduction
in costs that will be generated by the requirement that handicapped children receive their
education in the Least Restrictive Setting (LRS) possible. Another source of cost reduc-
tion will be in the non educational costs of maintaining severely and profundly handicapped
individuals. The other important source of pecuniary benefits is the subsequent increase
in the earnings capacity of both handicapped children and the non-handicapped children who
escape mis-labeling. Sources of non-pecuniary benefits are the greater life satisfaction
obtained by the children as a result of improved education and the general satisfaction ob-
ained by us all from having helped to improve greatly the life situation of less fortunate
individuals.

Details of these costs and benefits are now presented for our three sub-groups.

Severely and Profoundly Handicapped. The two important handicapping categories for
which this issue is significant are mentally retarded and emotionally disturbed. Hobbs*
reports that there currently are about 60, 000 mentally retarded children of school age in
residential institutions. The number of institutionalized emotionally disturbed youngsters
is not easy to ascertain but it is likely to be significantly in excess of the number of insti-
tutionalized mentally retarded children. The latest estimates by the Bureau for the Educa-
tion of the Handicapped indicate that as of FY 1974-75 there were about 1 million emotion-
ally disturbed youngsters who were not receiving any special education resources. And it
is probable that some significant proportion of these youngsters were in some kind of
residential institution.

The thrust of the major recent court decisions on the right to education by the handi-
capped makes it clear that regardless of the nature or severity of handicap the State educa-
tion authority is directly responsible for providing amounts of educational resources that
are appropriate to the child's capacity. This is sometimes called the "zero based reject
policy, " and is one of the objectives that the proposed regulation will seek to promote by
adding the weight of its enforcement potential to the enforcement power of the courts. The
need for the additional enforcement power appears particularly urgent for this subgroup of
children, and before presenting the cold facts and figures on costs it might be well to point
out some of the reasons for this special concern.

*Nicholas Hobbs, The Futures of Children, (Jossey-Bass, Washington, D.C., 1975) p. 142
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Students of social programs for the handicapped and other disadvantaged groups stress
the importance of the personal incentives and attitudes of the administrators of institutions
in determining the amounts of resources and the quality of treatment actually received by
disadvantaged clients.* The reason that it is felt urgent to make State Education authori-
ties directly responsible for educating the severely handicapped is that the traditional state
administrators of the residential institutions that serve these children are not as strongly
motivated toward delivering these types of resources. There still exists some debate over
what benefits are actually obtained from education resources in the case of some very
severely handicapped children. Thus, it is clearly in the best interests of the chil-
dren to have an agency that believes in the efficacy of the treatment be the ones who
are also responsible for struggling to obtain the funds, buy the resources, have them
applied, etc.

The situations that existed before the court rulings in Pennsylvania and the District of
Columbia, not two states that are noted for harsh treatment of the disadvantaged, also
sharply demonstrate that the fate of these children cannot be left to the goodwill of just any
administrator in the State bureaucracy. In Pennsylvania the officials who are overseeing
the implementation of the Court order found that there were about 4,000 school age children
in the nine State institutions for the mentally retarded in 1972. Of these about 2, 500 were
not being provided any kind of training or educational services at all. These were all
children with IQ's in the severely and profoundly retarded range (IQ less than 30).** Pre-
vious to the court's decision the State welfare authority had responsibility for the education
and other needs of all children placed in these institutions. Since the court decision, which
placed the authority for the education of these children with the State Department of Educa-
tion, all have been receiving some form of educational services with ever increasing per-
centages actually being taken to a classroom setting off-grounds.***

Assuming that we can expect that the key State administrators will be strongly moti-
vated to deliver resources, the next issue is what amount of resources will be required?
State specialists in education of the handicapped were queried as to the cost of providing

»

*Hobbs, Ibid., Chapter 5.

**Jt was found that about 1500 children were being provided some form of educational
services. However, it was also found that these children all had IQ's high enough to
have benefited from special education in a non-institutional setting. This case is
discussed again in connection with documenting the significance of the mislabeling
problem.

***Telephone interview with Dr. Gary J. Makuch Assistant Commissioner for Special
Education, Pennsylvania Department of Education, December 2, 1975.
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educational’ aet,vtbes to the severely handicapped children in residential settings.* The
consensus was E figure of about $5, 000 per student per year. The word educational is
underlined to stress that the $5, 000 does not cover the cost of normal maintenance (food,
clothing, shelter) and aother non-educational activities that are required by the institutional -
ized child. 'I‘hig is a point that could develop into an important source of controversy.

The proposed regulation as now written states that a free education must be provided
and will include provision by the State of non-medical care and maintenance (food, clothing,
etc). It is not clear if it is meant that the State Education Agency must bear these non-
education costs or that they can be allocated to any State agency's budget, just as long as
they are proyldﬂ?j to. e child without any cost to his family.

_=‘j a:-l%- a
‘. e "

From the point of view of the child and his family it makes little difference what State
agency is made to absorb the cost as long as it does not have to pay them. However, from
the point of view of insuring that educational services keep reaching the most helpless and
deprived of the severely handicapped children (e.g., those with no family at all or very poor
parents) it may be wise te require that the State education agency only be made to pay the
special education costs associated with these children and have the State welfare office man-
dated to pay any. mon-educational costs incurred on account of their need for a residential
setting. This is because the whole effort may run the danger of becoming very controversial
if, because of the way it is administered, the State ends up paying the non-education costs of
handicapped youngsters from non-poor families. If the State welfare agency is left with the
responsibility for these non-education costs then it is likely that some special means tested
formula will be set up under which a more equitable distribution of the burden by income
class will develop.

On the benefit side there is the possibility for both psychic and pecuniary gains. The
sources of the benefits are the increased capacity for enjoying life on the part of the young-
ster as well as the possibility of reducing the cost of supporting the youngster if he can
learn to care for his bodily and personal needs such as dressing himself, feeding himself,
shopping for himself, etc. Data presented by Conley** suggest that the annual cost of
maintaining a severely retarded person, over and above the cost of his food, clothing and
other normal consumption expenditure, was about $3, 500 in 1970.

*Telephone interviews with Ms. Lucile Anderson (Virginia Department of Education),
Mr. James Keim (Maryland State Department of Education) and Dr. Makuch.

**Ronald W. Conley, The Economics of Mental Retardation, (Johns Hopkins University
Press, Baltimore and London, 1973) p. 297-298.

E X
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This primarily reflects the salaries of the many attendants that are required to assist
the severely retarded person in taking care of all his basic bodily and personal needs. If
educational/training services enable a severely retarded person to do without these attend-
ants, then a cost/benefit ratio of 1 or greater is highly likely. Thus, if six years of
education/training are required (at $5, 000 per year) to produce this capability, and if the
individual lives for more than 15 years after completing the training, then, the ratio of
discounted benefits ($3, 500 annually) to costs will start to exceed unity, if we use a reason-
able range of discount rates.*

Can the severely and profoundly retarded be given this capability by receiving education/
training type service as children? Given time limitations a search and survey of the child
development literature was not feasible. Phone interviews with a number of State education
department specialists elicited the opinion that they can produce this effect.

Children Vulnerable to Mis-Labeling. The major current concern of specialists in the
area of education of handicapped children is the negative effect that the very process of
labeling and assignment to identifiable special classes may be having on handicapped chil-
dren.** This growing concern has resulted in an acceleration of the "Mainstreaming"
movement -- i.e., the placing of handicapped children in the absolutely least restrictive
setting possible. Ancther effect of this concern has been to focus even greater attention on
the issue of mistaken diagnosis and the resulting compounding negative effect on the child's
life chances.

Most of the major court decisions have spelled out in detail the type of testing, screen-
ing and mandatory re-examination procedures that must be followed by state school adminis-
trators in determining whether a child is handicapped or not and if so what type and degree
of severity. The proposed regulation seeks to hasten the achievement of this objective in
all states and thus decrease the total amount of mis-diagnosis and mis-assignment generated
by the system.

*The formula for the present value of a perpetuity of $(a) per year is
Present Value = $(a)/i

where i is the discount rate. For streams of benefits that continue for more than 15
years this simple formula gives a good approximation to the exact value which is given by

n
Present Value = $@@) 3. 1/(1+)°
t=1

when n is large. n is the actual number of years that the benefit continues.
**Hobbs, Op. Cit., Almost the entire book is devoted to this issue.
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Reductions in mis-diagnosis and misassignment will yield benefits in the form of
increased lifetime earnings capacity and increased life satisfaction of the children involved.
There will also be benefits in the form of savings in the cost of special education from the
increased amount of mainstreaming. Positive costs will be generated by the greater amount
and quality of testing and screening procedures that will be required. No attempt is made
to estimate these costs. They do not appear to be of any magnitude that would become op-
pressive to a school system. We do attempt however to get some idea of the order of mag-
nitude of the benefits (including the reduction in special education costs). They appear to
be potentially significant and they constitute one important offset to the costs generated by
other parts of this sub-part and other sub-parts of the regulation.

A number of facts suggest the widespread existence of mis-diagnosis and misassign-
ment. One striking example is provided by the facts uncoveredin the landmark Pennsylvania
case discussed above. It was found that approximately 37 percent of the instutionalized
population of mentally retarded school age children scored in the IQ range between 40-75.
Children who score in this range (and do not have any other traits that make the diagnosis
more complex like having additional types of handicapping conditions) are labeled "Train-
able" or "Educable'" and are usually assigned to a regular public school system for some
form of special education treatment to be delivered in a non-residential day school setting.
Some fraction of these children undoubtedly were institutionalized because they had, in
addition to a very low IQ score, some compounding disability conditions (e.g., severe lack
of control of physical movements) so that they were not mislabeled or misassigned. How-
ever, people charged with overseeing implementation of the court's order* report that this
cannot explain all of the 37 percent; i.e., some of these children were inappropriately
assigned to an institutional setting.

Other evidence comes from studies done by psychologists concerned with the problem
of the cultural bias in the standard IQ test and the degree to which this leads to the mis-
labeling of non-handicapped minority group children. For example Hobbs reports on a
study in which the rate at which persons were being mislabeled as retarded were reduced
almost 50 percent when an adaptive behavior test, in addition to the IQ test, was required.
Almost all of the children who changed over from handicapped to non-handicapped status
were Blacks or Chicano. ‘ ’

There is also some striking indirect evidence in connection with the category ""Emotion-
ally Disturbed." Many authorities in the field feel that there is widespread abuse with re-
gard to this category. Children with no emotional disturbance problem but who have serious

*Telephone interview with Dr. Makuch.
“*Hobbs, Op. Cit., p. 29-30
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disciplinary problems are likely to end up labeled as emotionally disturbed. Perhaps the
most widely cited evidence on this phenomenon is the difference in incidence of this handi-
capping condition by sex and age. Chart 1 shows data obtained from the National Center
for Health Statistics' periodic survey of health status. Note the significantly higher rate
for boys in the early years of elementary school which tends to disappear at the latter high
school grade. Some of the narrowing could be due to selection processes that take

place with age as more and more of the emotionally disturbed either recover or become
instutionalized so that by the senior year of high school only the non-emotionally disturbed
are left in school. Although this could probably explain some of the observed narrowing
between age cohorts, it is not likely to account for all of it. In part it reflects mislabeled
"bad boys'' being unlabeled as they learn with experience to become "good boys."

The indirect evidence suggests that mislabeling and misassignment could be a signifi-
cantly widespread phenomenon. Is there anything more direct we can say on the magnitude
of benefits? By exactly how much special education outlays will fall is difficult to say, but
it appears that the savings could be substantial. For example, even if we assume that only
50, 000 children will shift from residential institutions to programs in regular school sys-
tems, an expenditure saving of $150 million per year would result. This assumes that the
differential in educational outlays between a typical residency situation and a typical special
education program in a day school setting is three thousand dollars per student, per year.
Other crude cost saving calculations will be made and incorporated in a summary analysis
below. *

Empirical evidence on the earnings capacity effects of mislabeling and misassignment
is scanty, but what exists is very interesting. There is one study reported on by Conley**
in which a group of low IQ students from regular classes (i.e., they were not labeled MR)
was followed up along with a group of labeled children from both residency and special day
programs. The study reported the following findings. Among those who had been officially
labeled MR, labor force participation increased steadily with IQ level except that among

*A detailed study of the cost saving effect of moving to less restrictive settings would
also have to include an analysis of the possible sources of increases in expenditures
per regular pupil that might take place when large numbers of handicapped children
are mainstreamed. This effect would reduce somewhat the net expenditure savings
but would not eliminate it. Also, some attention should be paid to the issue of possible
non-pecuniary costs imposed on non-handicapped students due to mainstreaming handi-
capped children. Interviews with lawyers and others specializing in the area of handi-
capped children suggest that this is not an important issue. In practice the mainstreaming
of handicapped children has not been observed to interfere with the education obtained by
non-handicapped children.

**Conly, Op. Cit. p. 193
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CHART 1
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FIG. 4: COMPARISON BETWEEN GIRLS AND BOYS IDENTIFIED BY
THE SCHOOL AS EMOTIONALLY DISTURBED, BY AGE

Source of Data: National Center for Health Statistics, Series 11. #139.

Chart is taken from Craig and McEachron, The Development and Analysis of Base Line
Data for the Estimation of Incidence in the Handicapped School Age Population, Stanford
Research Institute, California, 1975, Study prepared for the Assistant Secretary of
Education, Office of Education HEW. '
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those with the highest IQ levels, participation fell below that of the members of the pre-
ceding IQ category. However, among those low IQ students who had not been labeled (and
who had IQs about the same level as the highest IQ group among the labeled group) labor
force participation was the highest of all.*

- Another source of evidence on the effects of mislabeling and misassignment are the
numerous studies of subsequent differences between institutionalized and non-institution-
alized handicapped people. Both Hobbs and Conley cite follow-up studies that find that,
ceteris paribus, institutionalization produces a variety of negative impacts -~ low self
esteem, excessive dependence, etc.

It is difficult to generalize from indirect evidence that was obtained in widely differ-
ing surveys etc. Much more time would be required in order to do a detailed critique of
all existing studies and to even begin quantifying pecuniary benefits. Hobbs, who is a well -
known authority in the field and who just completed a comprehensive survey of all aspects
of this area, concluded very strongly that even what might be called "proper" labeling and
. categorizing can permanently stigmatize children and can lead to a reduction in their capac-
ity to enjoy life and earn a living.

Handicapped Children in Need of More Resources. As noted above many States have
already passed laws requiring that all handicapped children must be served and available
data on trends show that over time more special education resources have been provided
to the handicapped.

However, according to estimates of the overall incidence of handicapping conditions
various gaps in coverage still exist. Table 7 shows the latest estimates of this gap both
in the aggregate and by type of condition. We will use these numbers to make estimates
of the gross cost increment from extending special educational resources to all uncovered
children. The possible cost reducing effects via mainstreaming and less mislabeling, are
brought together in the final section. The figures in Table 7 have a number of character-
istics that should be understood before using them to estimate the gross increase in
expenditures.

In each of the handicapping categories the figures for the total number of children
(served plus unserved) are based on information obtained from a variety of sources
including information from national agencies and organizations, plus state and local
directors of special education. For most of the categories the overall incidence estimates

*It could be argued that much of the mislabeling effect is explained by the fact that mis-
labeled children usually are from very deprived family backgrounds and that it is this
factor rather than mislabeling per se that produces the observed relation. No available
study had tried to held this factor constant and many investigators have found a strong
correlation between parental apathy and mislabeling.
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TABLE

7

ESTIMATED NUMBER OF HANDICAPPED

CHILDREN SERVED AND UNSERVED BY

TYPE OF HANDICAP 1974-75

20351

Type of Handicap Served Unserved Total Ser:ed
Total Age 0-19 3,947,000 3,939,000 7,886,000 50%
Total - 6-19 3,687,000 3,012,000 6,699,000 55
Total 0-5 260,000 927,000 1,187,000 | 22
Speech Impaired 1,850,000 443,000 2,293,000 81
Mentally Retarded 1,250,000 257,000 4 1,507,000 |83 ,
(655,000) (890,000) |(26)
Learning Disabilities 235,000 1,731,000 1,966,000 12
Emotionally Disturbed|| 236,000 1,080,000 1,310,000 |18
Crippled & Impaired 235,000 93,000 328,000 72
Deaf 35,000 14,000 49,000 71
Hard of Hearing 60,000 268,000 328,000 18
Visually Handicapped 39,000 27,000 66,000 59
Multi-Handicapped 13,000 . 27,000 40,000 |33

Source: Same as for

incidence factors are: -LD=3.0%, Multi-H:
The same caveats in the note to Tableée 6 apply

Note:
here

Table 6, 74-75 figures.

.06%

The additional

*Assumes a learing disabled incidence rate of 1.0% rather than 3%.
See discussion in text.
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from these sources has remained uncomfortably constant since around 1960; i.e., for
visually handicapped, hard of hearing, speech-impared, emotionally disturbed and men-
tally retarded, the incidence percentages used in FY 75 are the same as those used in
1960.* This could lead to significant error especially for those categories (e.g., emo-
tionally disturbed) that may have been influenced by developments in psychiatry and pre-
school intervention programs during the 60's.**

The category "learning disabilities"” is a relatively new formal label for handicapped
children. It is very controversial among students in the field. Many investigators assert
that there is no objective way of ascertaining that a child has a "learning disability" other
than to point to the results of the supposed handicap -~ low grades in school relative to
expectations, given the child's performance on IQ and other standardized tests. One
skeptical researcher concludes that "children who fail in school but do not fit into other
special education categories also may be labeled learning disabled.***

Another characteristic to note is that, for the most part, the numbers in the served
category include children who are being served by private schools**** and the numbers
for the unserved in most of the categories (emotionally disturbed however may be an im-
portant exception) represent children who are enrolled fulltime in regular public school
classes. For the emotionally disturbed, however, they could represent large numbers of
children in residential institutions who are not receiving any educational services at all.,
(Members of our first group above.)

In sum, it is likely that most of the estimated unserved children shown in Table 7 are
moderately to borderline handicapped children, now enrolled in public schools, and spend-
ing their full time in regular classes. They are receiving no attention in a resource room,
nor are they spending part or all of their daysin special classes or buildings. Thus, the
cost factors with which to multiply the unserved numbers in Table 7 should be ones that
represent special education for a moderate to mildly handicapped child.

*See the notes to Table 6.

**Ongoing research at the Stanford Research Institute is attempting to explore the use-
fulness of the National Center for Health Statistics survey for estimating the incidence
of certain handicapping conditions (see the citation to Chart 1 above). However, there
are still many unresolved problems with using this survey to guide educational policy
(as opposed to medical care policy).

***Hobbs, Op. Cit. p. 80-81
**x*Mogt states now provide some form of partial reimbursement to parents who place
their children in special private schools (or at least the state will keep records of
all the hearings that were held in connection with parents’ desires to go outside the
public system). These generate records which each state searches when it is sub-
mitting its annual estimates of children being served.

-34-

FEDERAL REGISTER, VOL. 41, NO. 96—MONDAY, MAY 17, 1976




PROPOSED RULES 20353

The only available cost factors based on a systematic and identifiable sample of
schools were those done by Rossmiller, Hale and Frohreich in their well known 1969
study for the National Education Finance Project.* They present excess cost estimates by
type of handicapping category for a sample of "outstanding" school systems, i.e., ones
which were selected on the basis of a panel of experts saying that they had exemplary
special education programs. Unfortunately, they did not present any analysis of their
cost factors by severity of handicap within a type category. However, they did present a
detailed narrative discussion of the programs in each of the systems they served and there
was variation in types of programs offered within a handicapping category. At any rate
their published data allow for selecting excess cost factors along a range from high to low.

Table 8 contains various estimates of excess cost multipliers to apply to the numbers
of unserved handicapped children in Table 7. Although these cost estimates are based on
one of the better known studies in this field, they still suffer from a number of conceptual
ambiguities that make them difficult for us to utilize.

For example, the authors make clear that they obtained all of the components of their
per pupil cost factors on the basis of full-time equivalent average daily memberships.
Thus, the school districts surveyed were asked to allocate a handicapped students' time
to both regular classes and special classes if, in fact, he did not spend all his time in
special classes. However, in their summary tables, the authors only report the figures
that would be applicable for a "full-time" special education student. They do not report
what fraction of his time a typical special education student (in the districts surveyed)
actually spent in a special education setting. To use their reported excess cost factors
as they are we would have to assume that our typical unserved handicapped child will
require a program delivered entirely in a separate special education setting (either in a
separate classroom in a regular school building or a separate building). We did assume
this for our "high side' cost factors. For our "low-side" cost factors we assumed that
the typical unserved student would spend 1/2 of his time in special educational settings and
1/2 in a regular setting. We computed a simple average of the per student cost of a full-
time special education student and that of a regular student that were reported by Rossmiller
et al, **

There are a few other serious problems with utilizing the factors reported in the
Rossmiller study. The rather high figure they report for physically handicapped probably

*Rossmiller, Hale and Frohreich Educational Programs for Exceptional Children:
Resource Configurations and Costs, National Education Finance Project Special Study #2
Department of Educational Administration University of Wisconsin, 1970. Tables show
ing the per pupil cost indices.

**This assumes, inter alia, that there are no diseconomies of scale involved as we move
from a full-time special education mode to a part-time one.
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TABLE 8

SPECIAL EDUCATION EXCESS COST FACTORS
BY HANDICAPPING. CATEGORY

" Type of Handicap

Cost Indexf

&%
Amount of Excess
Cost per pupil. (§)
1

cost cost cost cost
Speech Impaired 1.2 1.3 $200 $100
Mentally Retarded 2.0 1.5 $1,000 $500
~ Learning Disabilities 2.1 1.5 31;100 $500
Emotionally Disturbed 2.8 1.9 $1,800 $900
Crippled and Other 3.6 2.8 $2,600 $1,300
- Impaired :
Deaf 3.5 2.2 © $2,500  $1,200
Hard of Hearing 2.0 1.5 $1,000 $500
Visually handicapped 3.0 2.0 $2,000 $1,000
Deaf/Blind or dther 1.8 $1,700 . $800

- Multi Handjicapped

2.7

*This is the ratio of the total cost (special education expenditure plus any
regular education resources) used to educate a handicapped child to the total’
cost of educating a non-handicapped child.

**Derived by multiplying the quantity (cost index -1) by $1,000. $1,000 was
used as an estimate of the countrywide average expenditure per pupil in regular
instruction. The National Conference of State Legislatures reported that in
1975 this figure was $1,163. See their study of State Special Education

Finance, p. 8.

Source: The cost index ratios are from Rossmiller, Hale and Frorich,
Educational Programs for Exceptional Children: Resource

Configuration and Costs.

estimates are explained in the text.
=36 =

National Education Finance Project,
(University of Wisconsin, 1970). The high side ratios are the
median values of the ratio as across all the districts in their
sample. This is considered "high' because of the probable less
severe nature of the currently not served group. The low side
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contains a structural building component that we have already accounted for in estimating
the cost of the building accessibility subpart. Another problem is the relatively low cost
factor for the multiple handicapped group. This probably reflects the particular mix of
severity levels among the handicapped that existed in the surveyed school districts at the
time of the study. In short, the reader must keep all these shortcomings in mind in assess-
ing the validity of our cost estimates.

Table 9 contains estimates of the gross increase in expenditures required to reach all
children currently classified as unserved. They range from high to low because of varia-
tion in the cost factors used, because of varying assumptions about the exact number of
unserved children with learning disabilities, and because of the age range assumed to be
covered. >

At one extreme the gross cost increase may only be $1.3 billion dollars per year (or
48 percent of what we estimated was actually spent on special education resources for
covered children in 1974-75).* This estimate assumes that the low side cost factors are
relevant, that only school age children are covered and that a 1 percent incidence figure
for Learning Disabled is used rather than the current official 3 percent figure. At the high
extreme the gross cost increment is $4.8 billion dollars per year (or 155 percent of esti-
mated current expenditures). This estimate assumes that the high side cost factors are
relevant, that the target age range is 0-19 and that the official 3 percent incidence for
Learning Disabled prevails. ** \

We have ignored the effect of shifts of already served children between partially
reimbursed programs (under which a handicapped child attends a private school or insti-
tution) and ones that will be fully funded by public funds. At this time almost all states
have some form of partial reimbursement scheme under which parents can obtain at least
part of the cost of placing their child in a non-public special education school or institu-
tion. In some states the parent is free to choose between "free' public and partially
reimbursed private (e.g., Maryland up until very recently), while in others the partial

*Whether or not the specialized resources being supplied to already covered children are
adequate is also an issue. We have not addressed this because data on actual expendi-
tures in 74-75 are not yet available. If we assume the figures we estimate are in fact
adequate (which does not appear unreasonable; since we used our "high-side'" cost factors
to generate them) then we are underestimating gross cost increments if actual 74-75
expenditures are below them and overestimating if the reverse is true.

**The high side age range assumption is not consistent with the regulation as written. The
regulation states that until 1978 the required age range coverage for handicapped chil~
dren is the same as each state requires for its non-handicapped children. By 1978 the
required range expands to 3-18 and by 1980 to 3-21. However this extension is only
mandatory if the state does not have a specific law prohibiting extension beyond 6-18.
Also the definition of the category Learning Disabled in the regulation is very narrow
and it will probably preclude use of an incidence factor as large as 3%.
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reimbursement option is only allowed when there are no public facilities available (e.g.,
Virginia at the present time). In phone interviews with special education specialists in
both Virginia and Maryland the latest data on the fraction of all special education that
came under partial reimbursement was obtained. The fraction (for the non-residential
sector) were very small -- 1.8 percent for Virginia and about 3 percent for Maryland. *
(The reimbursement program in Maryland is slightly more generous than in Virginia.)
Thus the net impact of this omission on our gross cost estimates will not be significant.

Before we turn to a consolidation of our cost analysis for the three groups we will
briefly comment on the benefits that can be expected from the additional coverage. Up to
this point we have considered the evidence on the earnings capacity effects of reducing
mislabeling and misassignment. The same authors who stress the importance of this
factor (e.g., Hobbs) also emphasize the importance of not going too far in the direction
of avoiding all labeling. They stress that there are types of children and handicapping
conditions that can benefit greatly from the thoughtful application of high quality special
education programs.

Unfortunately for the two most important (in terms of numbers) categories of unserved
children -- emotionally disturbed and learning disabled -~ no hard evidence on earnings
capacity effects could be located in a short time frame. Only for the mentally retarded
are there readily available findings.

Conley** reports that shortly after termination from State vocational rehabilitation
programs young, mentally retarded adults who have been recorded as ''rehabilitated’”
(which means they have successfully completed the training course and have been placed
in a job) were earning hourly rates of pay about equal to that observed among general
samples of mentally retarded individuals of the same age and severity category. Further,
Conley believes that "A-priori we would expect that the average lifetime productivity of
retarded rehabilitants would be less than our estimate for retarded workers generally
since the very fact of referall for vocational rehabilitation is a manifestation of some voca-
tional difficulties.” On this basis Conley*** concluded that vocational rehabilitation

*Ms. Lucile Anderson, Virginia State Department of Education and Mr. James Keim,
Maryland State Department of Education
**Conley, Op. Cit., pp. 284-289
***It is important to note that the validity of the direction of the selectivity bias that Conley

assumes is crucial to the credibility of his estimates. To a non-specialist in this area
its validity is not intuitively obvious. Indeed a recent survey of all published benefit/
cost studies of vocational rehabilitation concludes that it is not possible to conclude anyv-
thing (either positive or negative) about the earnings effect of vocational rehabilitation
training. (John Noble, "Economic Analysis of Rehabilitation Benefits: Can the 'State

of the Art' Conclude Anything About Priorities, " Paper Presented at the Annual Meeting
of the American Association for the Advancement of Science, New York, Jan 26-31, 1975.)
Overall time constraints precluded any additional work on this issue.
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training had had an effect on the earnings capacity of the mentally retarded. Calling on his
previous work relating to all rehabilitants (both mentally retarded and other disabling con-
ditions) Conley comes to a "reasoned guess' that about 50 percent of the observed post pro-
gram earnings of retarded rehabilitants can be attributed to the vocational rehabilitation
training. On these assumptions Conley is able to show that the dollars spent on vocational
rehabilitation training for mentally retarded young men are all recouped in the form of
increased future earnings. '

What is the significance of this finding? For the category Mentally Retarded (MR)
alone it would appear highly relevant. The higher quality MR programs described by
Rossmiller et. al., all consisted of very up-to-date vocational education training type
situations. However, for the other two major sources of cost increase -- emotionally
disturbed and learning disabled -- there is less certainty. The children involved in these
categories may have a totally different set of ability/motivation problems than MR chil-
dren do so that the apparent success of special education with the one group does not imply
success with the other. However, the data we present in appendix A on the interaction
between the earnings effect of disability and the level of education attained, suggests that
rehabilitation type resources might have large effects on earnings capacity.

Summary and Alternative Phase-In Strategies

Our analysis has identified two sources of cost increase and one of cost decrease that
will be associated with attaining the goal of free, adequate and appropriate education (in the
least restrictive setting possible) for all handicapped children.

One source of cost increase involves extending the delivery of some form of education/
training services to all severely and profoundly handicapped youngsters (primarily the men-
tally retarded and the emotionally disturbed), the so called "0-based reject policy." This
cost will depend on how many are currently not being served and the educational cost per
child of delivering the services in an institutional setting. Above we noted that expert
opinion puts this per pupil cost at about $5, 000 per year. The number of these children
could range anywhere from 50, 000 to 500, 000 given the vagueness of existing data sources.
We separated out this source of cost increase from the main body of our cost analysis be-
cause of the obvious compelling nature of the situation these children are in. Also, we
showed that in addition to purely humanitarian benefits it was possible that pecuniary bene-
fits (in the form of reduced maintenance costs) might be forthcoming if the training resulted
in increased ability to cope with the simple tasks of everyday existence.

The other source of cost increase -- extension of free services to all the moderate
and mildily handicapped not now being served -- was analyzed in terms of a few parameters
and the results summarized in Table 9. The categories in the Table suggest a number of
possible areas of policy options -- e.g., the costs of increasing the age range to cover
younger and younger children should be balanced by increased benefits; considerable
thought and study should be given to the estimation of prevalence rates for the Learning
Disabled category; etc.
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We stressed the '"gross’ aspect of these cost increments because the regulation is
expected to have offsetting cost decreasing effects via the reduction of mislabeling and
misassignment and the integration of physically handicapped children allowed by the
greater building accessibility provided by subpart C. Precisely how large these offset
factors will be cannot be determined without an elaborate study. Some crude calculations
might be suggestive of possibilities. We noted above that a shift of 50, 000 youngsters
from residential to non-residential special educational setting could save around $150 mil-
lion a year. If we also assume that 20 percent of all the mentally retarded, learning
disabled and emotionally disturbed shift from special education day school programs to
full-time regular settings then this could reduce costs by $235 million more. (This assumes
the "low-side" cost factors in Table 8 are relevant.) The combined effect is to reduce the
low-side gross increments in Table 6 by $385 million. If we assume that 50 percent of
the MRs, LDs and EDs are shifted into full time regular settings then the low-side offset
factor rises to $740 million. We also estimate an annual savings of $65 million from inte-
grating physically handicapped children. *

In concluding this section of the analysis it is important to briefly note the implications
of the 'dynamic dimension of the situation -~ just how rapidly should the SEAs and LEAs be
pushed toward the objective. PL 94-142 contains a definite time table, while the proposed
regulation does not. In any event it should be recognized that increased rapidity of attain-
ment is definitely not a free-good -~ it will raise the overall cost associated with attaining
the objective. The_rﬁajor source of bottlenecks would appear to be specially trained man-
power. These bottlenecks can influence costs and benefits in two ways. First, the low
quality of hurriedly put together programs (along with the bad feeling generated between
federal and local officials) can hurt morale and possibly keep program quality below the
optimum level long past the time at which a slower approach would have had the objective
in place and at a much higher quality level. Second, it will simply cost more in terms of
scarce resources used up to get to the objective faster -- e.g., teachers will have to work
overtime to train special education teachers; people with related skills in other areas will
have to be induced to enter special education as a career, etc.

On the other side it is also clear that increased total amounts of benefits are likely to
flow from attaining the goal at an earlier date. What is important here is that the imple-
menters of the policy be keenly aware of these trade-offs and remain as flexible as possi-
ble with regard to enforcing target dates while at the same time not letting school districts
use this flexible stance to avoid compliance indefinitely.

*We estimated that there are about 250, 000 physically handicapped youngsters receiving
special education resources (Table 6). We also estimated that the excess cost incurred
per student served is $2, 600 (Table 8). If we assume that 50, 000 of these children will
be shifted to regular buildings for their regular education and that this reduces the annual
cost of educating them by $1, 300, then the annual savings would by $65 million.

-4]1-
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V. HIGHER EDUCATION (Subpart E)

The major expense imposed on institutions of higher education by this regulation will
be the cost of complying with the requirements of Subpart C on building accessibility. I
is not expected that Subpart E, * which requires nondiscrimination in recruitment admis-
sions and provision of courses and non-curricular services, will impose any significant
additional costs.

The estimates of handicapped children in table 7 suggest that in any year no more than
200, 000 college aged handicapped people are enrolled in degree granting institutions of
higher education, and this amounts to less than 2% of their total enrollment.** After con-
sultation with groups within the Department, it was concluded that none of the requirements
of Subpart E will impost any substantial amount of costs on the recipients. And even if
costs were to rise to a perceptible level, they would be balanced by benefits from the in-
creased earnings capacity of those additional handicapped individuals who earn college
degrees.

Non=-Accessibility Provisions

Section 84.44(b) is concerned with course examination procedures for students with
impaired sensory, manual, or speaking skills. I requires recipients to provide methods
of assessing the academic achievement of such students which insure that the student’s
grades reflect his achievement, not his handicap. Thus, blind students must be allowed such
alternatives to regular examination procedures as take-home examinations, the use of a
reader, or, in the case of an essay examination, the opportunity to transcribe the questions
into braille.

Paragraph (c) of section 84.44 provides that a recipient must ensure that no qualified
handicapped student with impaired communicative skills be denied effective participation
in its program because of lack of necessary auxiliary educational aids. (Individually pre-
scribed or general purpose aids such as eyeglasses or wheel chairs are not, of course,
included). In many cases, this provision will not impose any additional financial burden

*Subpart E generally follows the Department's Title IX regulation.

**Of the 6.6 million handicapped children (6-19) in table 7 we assume about 2.0 million
will have both the potential for college attendance and require some accommodation.
This assumes that all the mentally retarded will not be qualified and also that all those
qualified among the speech impaired will not require any accommodation. Of the
remainder, we assume that all persons in the physical disability categories will be
qualified and that about 1.3 million of the learning disabled and emotionally disturbed
will qualify. We then assume that 1/3 of the qualified will choose to go on to college.
This means that an age cohort 6-19 will yield about 200, 000 attendees aged 18-24

during any given year.
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because the aids are provided by vocational rehabilitation agencies. Where such is not the
case, however, the responsibility for providing auxiliary aids or their equivalent is borne
by the recipient. For example, if a deaf student is unable to obtain the services of a class-
room interpreter from the vocational rehabilitation agency, the recipient is responsible for
providing an interpreter, a written version of class materials, or the opportunity to pursue
independent study. Aids and services can often be provided at minimum expense by making
them available in the recipient's library or other resource center. Comments from within
the Department contained no estimate of the,cost of this requirement. However, it is not
believed it will be substantial as long as enforcement is done in a manner which allows
flexibility in means of compliance.

Section 84.45 prohibits discrimination in the provision of student housing. Additional
costs incurred in making a portion of the university's own housing accessible are included
in the estimated costs of accessibility in section III of this statement. No additional costs,
except insignificant administrative expenses, are anticipated from the requirement that
recipients ensure that non-campus housing is, as a whole, offered in a nondiscriminatory
manner.

The provision of health services without discrimination on the basis of handicap,
required by section 84, 46 (a), may, in some instances, impose minor additional costs.
While this section does not require treatment for special handicapping conditions, some
types of handicapping conditions do result in a greater than average need for routine
health care. However, because the proportion of such students in any student body is
quite low, any cost increase should be easily absorbed by the recipients; that is, the
average per unit cost of providing health services to all students should not rise
perceptibly. S,

Paragraph (a) of section 84, 48 prohibits discrimination on the basis of handicap in
the provision of physical education courses and athletics. A recipient who has an
athletics program must operate the program so that handicapped students are afforded
an opportunity to participate in comparable activities. Only minimal accommodation
should be necessary for compliance, Because of the great variance in both types of
handicapping conditions and in types of athletic activities, there is probably no handi-
capped person who cannot participate in at least one existing type of activity. At most,
minor modifications of equipment would be necessary.

Thus, as stated in the introductory paragraph, increases in expenditures to insti-
tutions of higher education necessitated by this subpart are not expected to be significant.
Those connected with modification of a sufficient number of existing buildings to comply
with the requirement of program accessibility may be significant and these costs are
covered in section III of this statement.
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Benefits

In appendix A, evidence is presented on the very strong interaction between the level
of formal education attained and the size of the effect of even severe disability on earnings
capacity (see table A-8). Although these data refer to a group, disabled veterans, who
obtained their disability after becoming young adults, the implications for the effect of
education should also apply to physically disabled persons who are either born with the
condition or have an accident very early in life. Again, one can only conjecture about the
possible magnitude of the benefits from this source.

1970 Census data show that only 3.3% of persons aged 18-44 who reported that they
were severely disabled* had attained a college degree or more. Other tables from this
same source show very low reported labor force participation and annual earnings for
this same subgroup of severely disabled persons. If we assume that the percentage of
this group who finish college will increase to 6.0% and that college graduation increases
the annual earnings of a sevérely disabled worker to that of the average partially disabled
worker, then the annual flow of benefits from this source would eventually rise to about
$100 million.** Enhanced educational opportunities can also be expected to increase the
annual earnings of moderately and mildly handicapped persons, although the earnings
increase will not be as great as with severely disabled persons, many more persons will
be affected.

*The severely disabled reported in the 1970 Census were those individuals who said
that their disability keeps them from holding any job at all. (See appendix A.)

**t will take a number of years for the educational attainment of the entire stock of
severely disabled persons 18-44 to rise to that of 6.0% having college degrees. The
total number involved is about 22, 000 individuals who will be earning about $4, 500
per year more on account of having gotten a college degree. After 10 years about
half of the $100 million figure will have been reached.
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VI. HEALTH AND SOCIAL SERVICES (Subpart F)

Subpart F prohibits discrimination on the basis of handicap in the provision of health
and welfare services. Comments solicited from within the Department suggested that
Subpart F will not have a substantial effect on the cost of providing health and social serv-
ices. This is because these service systems are already structured to permit the par-
ticipation of handicapped clients. *

Although the requirements of this subpart may, in a few cases, necessitate initial
additional expenditures for staffing or equipment, such cases are of minor proportions.
They should not require any substantial operational changes in existing health and social
service systems. Moreover, to safeguard against imposing overly burdensome require-
ments especially with respect to small providers of health and social services, this sub-
part allows such factors as the size of the recipient's program to be considered in
determining the appropriate corrective action to be taken by recipients. The flexibility
thereby built into this subpart should further minimize its cost impact.

The provision relating to the education of persons institutionalized because of handicap
may also necessitate initial additional expenditures. These expenditures are, however,
included in the estimates contained in Section IV of this statement.

The subpart also requires recipients to compensate a handicapped patient who per-
forms work which is either non-therapeutic or for which the institution would otherwise
have had to hire an employee. Since this provision does not force recipients to use the
labor of the handicapped, any outlays that are incurred can be assumed to be covered by
economic benefits obtained by recipients.

The alternative to this provision is to permit the recipient to utilize patient labor
without compensation. Although this alternative would lower the costs of compliance it
has been held to be unconstitutional (see Souder v. Brenner, 367 F. Supp. 808 (D.D.C.
1973) and, as such, cannot be considered an actual alternative to the compensation
provision as drafted.

*Note again that the costs associated with making buildings accessible have already been
covered in Section III.
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VII. SUMMARY AND CONCLUSIONS

We have analyzed in some detail the costs and benefits of the three major subparts
of the regulation that cover employment practices, building accessibility and the provision
of elementary and secondary education. We found that in all cases there was evidence
for pecuniary benefits that provide substantial offsets to the pecuniary cost involved.
Indeed, even if non-pecuniary benefits are not added, the balance of benefits and costs
appears in favor of implementation of the regulation.

The nature and quality of the evidence on benefits varies considexably. In some
cases, it is more straightforward and convincing than in others, as in the case of cost
reductions due to shifts to less restrictive settings. In others the empirical evidence is
very sparse, but what there is, is highly suggestive, as in the case of benefits from
eliminating discrimination in employment, and the benefits from reduced mislabeling and
the improved quantity and quality of special education.

By far the most substantial source of cost increase cores from the extension of
special education to all handicapped children not now served. We estimated that the
annual gross cost increment could fall anywhere in the range $4.8 to $1.3 billion, depend-
ing on assumptions about cost factors, incidence of the condition "Learning Disabled”, and
the age range of the children covered.* The two other sources of possible significant cost
increase are building accessibility and complying with the reasonable accommodation of
subpart B. On the basis of our analysis it is doubtful that the additional annual cost from
these two sources would ever exceed $100 million.**

If we take a simple average of our high and low side estimates for special education
(i.e., $3.1 billion) then we estimate that these three sources together would create about
$3.2 billion in annual costs, What magnitude of annual pecuniary benefits do we estimate?
In our analysis of subpart D we estimated that as much as $800 million per year in special
education expenditures might be saved because of shifts to less restrictive settings and re-
duced mislabeling of non-handicapped children. In the section on higher education, we
estimated that the aggregate annual earnings capacity of the handicapped workers would be

*This range is slightly upward biased because of our treatment of very severely handi-
capped children in institutions. Since we analyzed this group separately (see discussion
on page 40) we should net them out of our calculation of the annual gross cost increment.
We have already assumed that these costs will be balanced by the special benefits in-
volved. However, since the exact number of these children is not known we have not
attempted this refinement.

**The total cost of making existing buildings accessible was estimated at about $350 mil-
lion. This is approsimately equivalent to a perpetual annual cost of about $50 million.
We estimated (appendix A) that perhaps a million disabled workers would be covered by
subpart B. Even if we assume that the reasonable accommodation provision would result
in an expenditure of $100 per year on one- -half of them (which is probably an overestimate
of numbers that would require special resources) that would only come to another $50
million. L7PE
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increased by $100 million on account of the increase in college degrees among them. In
our analysis of Subpart B we estimated that the elimination of employment discrimination
might add as much as $1 billion to annual benefits. Thus a conservative figure would be
$500 million. At this point benefits total to $1.4 billion, still $1.8 billion short of annual
costs. We have not yet put a dollar amount on the increase in earnings capacity from the
reduced mislabeling and the increased coverage of special education. It is likely that at
any point in time at least 3 million individuals in the adult labor force were once handi-
capped children. Assume that.on account of the achievement of full coverage and better
labeling, about 1.5 million of them have their earnings capacity affected. If we further
assume that on the average they all earn $1000 more per year, we then have another $1.5
billion in annual benefits, leaving a pecuniary cost deficit of only $.3 billion per year to
be balanced against psychic benefits. This is the reason for our above conclusion on the
near favorable balance even without adding in psychic benefits. Table 10 summarizes the
above calculations.

- TABLE 10

SUMMARY OF ESTIMATED ANNUA L PECUNIARY COSTS

AND BENEFITS FOR ALL SUB-PARTSY
(Billions of dollars)

) ) 3
Sub-parts Costs Benefits L)@
Employment practices .05 - -.45
Program accessibility .05 : +.05
Elementary and secondary 2.3% 1.5 +.8
Higher Education N.E. .1 =1
Health and Social Services N.E. N.E. N.E.
Total 2.4 2.1 +.3

aFor the parts other than program accessibility only non-accessibility costs are included.
bBenefits from program accessibility are included in the amounts for the other sub-parts.

cThis is the average net increase (4.8 - .8)+(1.3 - .8)/2, where .8 is the reduction in
cost due to shifts to less restrictive settings.

dThis is before allowance for the effect of existing laws. See below.

N.E. = Not estimated, assumed to be negligible.
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In using our analysis of-overall benefits and costs the reader should keep in mind a
number of factors that, although possibly significant to decisions about the impact of the
regulation, are not highlighted by our analysis.

First, our estimates of costs and benefits measure only the "net" increment either in
output gain (benefits) or resources used up (costs). They do not cover what economists call
transfer and distribution effects. One important transfer effect in this case would be the
(possible) reduction in income maintenance payments brought on by the increased earnings
capacity of the handicapped. This effect is not added to benefits because the amount of
saving to taxpayers is exactly balanced by the reduction in benefits of those who had been
receiving the income maintenance payments. However from the taxpayers point of view it
can be a significant consideration. Similarly an important distribution effect of the pro-
posed regulation is reflected in the fact that the great bulk of the costs fall on state and
local governments while the great bulk of the benefits accrue to private citizens -- handi-
capped persons.

Second, as already noted, this regulation duplicates and supplements to a substantial
extent existing law. It would not be unreasonable to argue that, say, 50% of the elementary
and secondary education effects and perhaps 25% of the remainder are properly attributable
.to existing laws. While it would be unrealistic to attempt to "fine tune" the estimates in
Table 10, the final judgment on the effects of the regulation would have to be that both
costs and benefits may be substantially below two billion dollars annually.

Third, there is one omission from the analysis that is perhaps worthy of note. No
attempt has been made to estimate separately administrative and related costs of comply-
ing with its procedures (e.g., public notice, creation of new tests, preparing compliance
plans, and the like). While such costs are certainly far smaller than the costs of provid-
ing services, they may well be in the range of tens of millions annually. It can be expected
that public comnients on the Notice of Proposed Rule-making will provide a basis for any
changes necessary to assure that such costs are held to the minimum necessary to effectuate
the substantive requirements of the law.

Finally, although we conclude that the regulation should be implemented, we do urge
that consideration be given to some of the details of coverage, wording, and the dynamics
of implementation. In particular we have highlighted the following areas: wording and
content of the "reasonable accommodaticn' provision; precise coverage of the handicapping
category "Learning Disabled;" decision on which agency of the State government should
bear the non-educational costs of institutionalized handicapped children; the type and degree
of flexibility in enforcing compliance and alternative timing and phase in strategies.
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APPENDIX A
DISABILITY, DISCRIMINATION AND EARNINGS: A SURVEY/ANALYSIS

Tables 1-A through 4-A show data from the 1970 Census of Population on the numbers
and characteristics of the disabled. The 1970 census asked the following question on dis -
ability: "Did you have a health or physical condition which limits the kind or amount of
work you do?"

Many disabled individuals do not consider themselves limited in the amount or type of
work they can do, so that the numbers in table 1 understate the number of disabled individ-
uals that will be potentially eligible for protection under the proposed regulation, Data
from the National Center for Health Statistics suggest that the number of adults with a
disability is well over twice the number that responded to the 1970 Census question, *

However the disabled individuals reported in the 1970 Census may be more relevant
for analyzing the impact of the proposed regulation, This is because the disabled workers
who will be most helped by the regulation--those who are now suffering from employment
discrimination--may make up a larger fraction of the individuals covered by the Census
than they do of the total population of handicapped individuals, **

How many disabled individuals will have their earnings levels increased on account
of the regulation? One can use the numbers in table 1~A and some additional assumptions
to get a rough idea, For example, one possible set of assumptions and the corresponding
estimates would be the following.

*Wilder, Charles S., Prevalence of Selected Impairments, United States 1971, DHEW
Publication No. (HRA) 75-1526, National Center for Health Statistics, May 1975.
**Either of two conditions could produce this result: (1) the probability of experiencing
discrimination was (as of 1969) positively correlated with severity of disability and/or
(2) the experience of job discrimination increases the probability that a disabled individual
will answer "yes" to the Census question.
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TABLE 2-A

EMPLOYMENT STATUS AND EARNINGS IN 1969
BY DISABILITY STATUS, MALES 18-44:
UNITED STATES 1970

Disability status:

Employment status and earnings (1) (2) (3)
in 1969 Non-disabled Partially disabled  (2)
(1)
Employment status:
Total labor force (000) 28,689 1, 811 -
Percent in total labor force 90.3 89.2 .987
Total employed (000) 26, 886 15735 -
Percent civilian labor force unemployed 37 St 1.540

Earnings in 1969:

Mean earnings of those with earnings $7, 539 $6, 065 . 804
Percent with earnings 95.3 93.3 979
Overall mean earnings $7, 185 $S, 659 .788

Source: Same as table 1,
Census tables 4 and 9.,

Assume that only the partially work disabled under 55 will have their earnings increased
by the regulation, Also assume that only 1/2 of the partially disabled females under 55
would be affected in order to adjust for the sex differential in labor force participation.
Finally, since State and Local Government and Medical and Health Services, which con-
tain most of the grantees covered by the regulation, provide approximately 20 percent of
total employment, assume that estimates can be made by multiplying combinations of the
numbers in table 1 by .20 .*

These assumptions lead to an estimate of 833 thousand for the number of disabled
workers that will have their earnings affected by the proposed regulation, If one includes
all those under 55 (both partially and totally work disabled), the estimate will rise to
1.2 million; if we use a factor of .3 rather than ,2 it also rises to 1,2 million, etc.

It is not clear if those who reported themselves as totally work disabled will be helped
by the regulation. Almost all of these individuals reported no work experience during 1969

*Since the regulation also applies to subcontractors of covered grantees, a percentage
greater than .20 is probably more appropriate. The fact that state and local governments
also have a disproportionate number of "mental jobs' also indicates a factor larger than . 20.

A-3

FEDERAL REGISTER, VOL. 41, NO. 96—MONDAY, MAY 17, 1976




20370 PROPOSED RULES

(compare columns 4 and 5 of table 1-A). On the other hand almost all of them reported
that they had had work experience at some time previous to 1969 (compare columns 4 and
6 in table 1-A). Clearly some of these individuals will be in a position to be helped by the
regulation as they recover somewhat from their conditions with time and rehabilitative
services. However, it is not possible to conjecture, even roughly, how many this will be.

e

TABLE 3-A

OCCUPATIONAL STATUS BY DISABILITY STATUS
FOR EMPLOYED MALES 18-44
UNITED STATES 1970 <

(1) (2) (3)
Percent distribution Non-disabled Partially disabled (2)~(1)
Total 100% 100%

Prof., tech, and kindred . 17.0 13.4 -3.6
Mgrs. and admin. (except farm) 9.9 8.4 -1.5
Sales workers 6.6 6.7 0.1
Clerical workers 7.9 9.4 +1.5
. Craftsmen and kindred workers 21.3 18.9 ~2.4
Operatives (except transp.) 14.4 15.6 +1.2
Transp. equip. oper. 6.3 6.7 +0.4
Laborers (except farm) 6.5 8.1 +1.6
Farm workers 3.2 3.9 +0.7
Service workers (except private H,H.) 6.8 8.5 +1.7
Private household workers 0.0 0.1 +0.1

Source: Same as table 1,
Census table 6.

By how much will the average disabled worker have his earnings capacity increased
as a result of the proposed regulation? The data in table 2-A show that among those who
report themselves as only partially work disabled, disability is not much of a barrier to
employment per se., Labor force participation rates of non-disabled and partially disabled
prime age males are very close. However, the quality of employment (both in terms of
type and stability of the work) is another matter. Although the unemployment, occupational,
(table 3-A) and earnings differentials between non-disabled and partially disabled are not
enormous, they are still substantial and suggest that the proposed regulations might have
a significant impact. !

The data in table 4-A show that there is a moderate educational attainment differential
between these two groups. This difference can account for about 3 percentage points of the

A-4
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21.2 percentage point difference in overall mean earnings (last row and column of table
2= A).* Thus there is an 18 percent differential in earnings at the same educational
level.** What part of this 18 percent is due to discrimination and therefore likely to be
eliminated by the regulation? It is not possible to say precisely, But two other data scts,
both relating to disabled veterans, give some further insight into the possible earnings
effects of the regulation.

TABLE 4-A
YEARS OF SCHOOL COMPLETED BY DISABILITY
STATUS, MALES 18-44:
- UNITED STATES 1970
(Percent distribution)

Disability status

: Non- Pairtially work Totally work
School completed - disabled disabled disabled
Less than high school grad 30.0% 39.0% 65.3%
High school grad 304851 33.5 22.3
Some college or more 33.1 27.5 12.4
100, 100, 100,

Sonrce; .Sa.me as table 1,
Census table 3.

Table 5-A presents some data from a special survey of disabled (and some non-
abled) veterans. The purpose of the survey was to validate the earnings loss factors used
by the Veterans Administration to determine the amount a disabled veteran receives as a
disability allowance. Table 5-A shows both the actual earnings differential that existed in

*The three percent figure was estimated by using the method of “standardized averages,"
The earnings of all males, ages 25-34 by education cell were used to compute weighted
averages of the two educational attainment distributions in table 4-A, These two averages
differed by 3%. (See the 1970 Census of Population Subject Report, PC(2)-8B Earnings by
0@mpa§10n and Education, table 1 for the earnings by education data used in this computa-

tion..)

**This is a very crude way of estimating the contribution of education differentials to earn-
Imps differentials by dfsability status, There is a large interaction effect between the earn-
. ings effects of disability and the level of education of the disabled person. (Sec below, :
tahle 8-A.) Thus althoughthe average differential across all education cells is 18%, the differ-
emtial among those with less than a high school education might be as much as 36% and that

among college graduates close to 0%. A-S i
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1967 between disabled and non-disabled veterans of the same age, education, and region
of the country, as well as the rated percentage loss factor used by the VA at that time.

These loss factors represented the best judgment of medical people (around 1950)
about how much earnings capacity was impaired by the particular type of disability. They
reflect the mix of physical and mental requirements of the jobs available to veterans at
that time. The fact that in 1967 actual earnings differentials were smaller than the rated
loss factors (except for the mental disabilities) is probably related to the shifts in job con-
tent mix toward more mental and less physical tasks.*

- Note the surprisingly small earnings losses for some of the very severe physical con-
ditions. This suggests that many of the individuals who reported themselves as totally
work disabled in the 1970 Census may be able to regain significant earnings capacity in
later years.** Note also the striking difference in the relationship between rated and
actual earnings loss percentages as between mental and physical disabilities. As noted
above, this undoubtedly reflects differences in how much job restructuring can be used to
accommodate these two types of disabling conditions. Any physical condition, no matter
how severe, is specific and may only affect 10 or 15 percent of the tasks involved in
. most job categories. And physical disabilities need not effect the individual's ability to
stand stress and deal extensively with individuals, both of which are key elements in most
high paying job categories. Mental and emotional disabilities on the other hand are very
general in character and may reduce one's capacity to perform under stress and in situa-
tions requiring extensive interaction with other people. '

Our final data set although much less comprehensive does present some direct informa-
tion on the effect of discrimination., It was obtained in a study of the employment problems
encountered by disabled Vietnam era veterans, Information on employment status, earn-
ings, experience with employers, etc., was collected on about 8,000 disabled veterans
selected from the VA's Disability Record files. The typical disabled veteran in the sample
had been out of the service for four years and was about 31-32 years old at the time of the
survey. Detailed information on type and severity of disability were available from VA
files so that all the material could be cross-tabulated by these variables.

*Another factor here is that the VA is probably more concerned that the relative amounts
received by different veterans corresponds to the relative severity of their disabilities,
than they are about the match between earnings capacity loss and benefit amount.

#*It is important to note that disabled veterans as a group have much stronger pecuniary
work incentives than do disabled workers who are covered by other large federal disability
programs. Disabled veterans, unlike beneficiaries under OASDI, do not stand to lose any
of their disability benefits by working. Thus their participation and earnings performance
may overstate what to expect from severely disabled non-veteran groups. .

3 IS
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TABLE 5-A

RATING SCHEDULE EARNINGS LOSS FACTORS AND ACTUAL
EARNINGS DIFFERENTIALS BETWEEN DISABLED VETERANS
AND A CONTROL GROUP, BY SELECTED TYPES OF
SEVERE DISABILITY CONDITIONS:
SURVEY DONE IN 1969 AND

EARNINGS ARE FOR 1967

(2) (3) (4
(1) Observed earnings differentials
Rating Earnings of Earnings of Percentage
schedule control Vets with differential
earnings loss group disability  (2)-(3) % 100
Type of disability factor (%) (%) (%) 2
Physical and highly visible:
Amputation: upper thigh 80.0 7,500 6, 000 20.0%
Amputation: leg 60.0 7,404 5,975 19.3
Amputation: hand 90.0 7 i 5, 540 26.3
Blindness - both eyes 100.0 7,403 | 650 Ty 84.1
90% blindness - both eyes 90.0 7,007 1, 408 79.9
80% blindness - both eyes 70.0 7,209 3,518 5152
Polio - 100% disabling 100.0 9,012 4,713 47,7
Polio - 60% disabling 60.0 9,041 7, 287 19.4
Paralysis - both upper and
lower - 90% 90.0 7,580 5, 230 31.0
Paralysis - both upper and
lower - 60% 60.0 7, 195 5,612 22,0
Mental -Psychoneurotic:
Anxiety state - 50% 50.0 7,045 3,945 44,0
Anxiety reaction - 70% 70,0 7,017 15 ¥22 84.0
Anxiety reaction - 50% 50.0 6,984 1,676 76.0
Psychoneurotic reaction - 70% 70,0 7, 166 1,218 83.0
Psychoneurotic reaction - 50% 50.0 7,222 2,022 72.0

Source: "Economic Validation of the Rating Schedule" Appendix in Veterans'
Administration Proposed Revision of Schedule for Rating Disabilities --
Submitted to Committee on Veterans' Affairs United States Senate
(U.S. Govt. Printing Office, Washington 1973).
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Tables 6-A - 10-A contain some relevant findings from this survey. The data in
tables 6-A and 7-A, although for a very different group, show the same patterns of labor
force participation by age and severity of disability that we observed in the 1970 Census
Data.*

TABLE 6-A

EMPLOYMENT AND LABOR FORCE STATUS FOR A SAMPLE
OF DISABLED VIETNAM ERA VETERANS

Status Percent
Currently employed 74.3
Looking for work 9.5
In school 7.8
No longer looking or never looked for work 8.3

(n=7,728) 100.0

Source: Wilson, Richards and Bercini, Disabled Veterans of the Vietnam Era:
Employment Problems and Prospects, HumRRO Technical Report 75=1,
HumRRO Eastern Division, Alexandria, Va., Jan. 1975, p.26, Table III-1

Tables 9-A and 10-A contain some direct evidence on the effects of discrimination.
Twenty-nine percent of those who had looked for work at some time since leaving the
service reported at least one experience of discrimination. However, as table 10-A
shows, holding constant severity level, the percentage who perceived discrimination varies
sharply with the level of education. This fact combined with the striking difference by
education level in the effects of disability on labor force activity (table 8-A), suggests
that some of the instances of perceived discrimination may have occurred in situations in
which the disabled veteran's productivity (even with reasonable accommodations) was lower
than that of a non-disabled worker. The levels of perceived discrimination for the college
graduate group are probably the most reliable since severity level has very little effect on
employment opportunities for them, 3

It is difficult to translate the incidence of perceived discrimination into an overall
average earnings differential, However, since so many veterans did not perceive discrim-
ination, it is likely that some of the aggregative earnings differential by disability status
(as in tables 2~-A and 5-A) is not due to discrimination, However, the portion due to

*Note however that the labor force participation rate of young severely disabled veterans
is still relatively high, This probably reflects in part the differential pecuniary work
incentives confronting disabled veterans mentioned above.

FEDERAL REGISTER, VOL. 41, NO. 96—MONDAY, MAY 17, 1976




PROPOSED RULES 20375

discrimination (including the lack of making reasonable accommodations) could still be
close to 100 percent., Many veterans may not have perceived discrimination in situations
where the employer was not making some minor accommodation for his disabling condition.

TABLE 7-A

PERCENT NO LONGER LOOKING OR NEVER LOOKED FOR
WORK BY AGE AND SEVERITY OF DISABILITY

Severity of disability

Age Slight Moderate Severe
Under 30 2.5% 755 20.0
30-44 135 4.5 36.0
45 or over 13.0 15.0 53.0

Source: Same as table 6-A, p.32, table III-3, obtained by combining the percentages
shown for "no longer looking for work since leaving service."

TABLE 8-A
PERCENT NO LONGER WORKING OR NEVER LOOKED FOR
WORK BY EDUCATION AND SEVERITY OF DISABILITY,
VETERANS UNDER 30 YEARS OF AGE

Severity of disability

Education level Mild Moderate Severe
H.S. dropout 5.8 15.0 35.0
H.S. graduate 3.9 7.0 25.0
Attended college 1.9 6.5 12.0

3.0 e 4.0

College graduate

Source: Same as table 6-A, p.54. table III-24. Obtained by combining the percentages
shown for "no longer looking for work" and "haven't looked for work since

leaving service,"
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TABLE 9-A

PERCENT OF VETERANS WHO EVER LOOKED FOR WORK
WHO THOUGHT SOME EMPLOYERS DISCRIMINATED
AGAINST THEM, BY AGE AND
SEVERITY OF DISABILITY

Severity of disability

Age Mild Moderate Severe
<30 22% 38 49
30-44 20 37 59
45+ 16 11 46

Source: Same as table 6-A, p.214, table A-V-1.

TABLE 10-A

PERCENT OF VETERANS WHO EVER LOOKED FOR WORK
WHO THOUGHT SOME EMPLOYERS DISCRIMINATED
AGAINST THEM, BY EDUCATION AND SEVERITY

OF DISABILITY:
VETERANS UNDER 30 YEARS OF AGE

Severity of disability

Education level Mild Moderate Severe
H.S. dropout 30,0% 48 60
H.S. graduate 23 40 48
Attended college 23 36 52
College graduate 12 19 25

Source: Same as table 6-A, p.215, table A-V-2.
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APPENDIX B

COMPENDIUM OF STATE LAWS
RELATING TO SPECIAL EDUCATION
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STATE STATUTORY RESPONSIBILITIES FOR THE
EDUCATION OF HANDICAPPED CHILDREN

July 1, 1975

This chart was prepared by The Development and Evaluation of Stete and Local Special Educetion Admi
the State-Federal Information Clearinghouse for Exceptional Children of the Council for kxceptional Children

ative Policy M. iz Project of

DATE OF COMPLIANCE AGES OF
STATE TYPE OF MANDATION PASSAGE DATE ELIGIBILITY CATEGORIES EXCLUDED

I'ull Planming and Programming .. 9 1977 6-21 Profoundly Rctarded

Alaska . Foll Yopram . olicesc s coisna simnios 1974 From age 3 4

Asizona . Sclective Planning and Programming . . .. 1973 9/76 ° 5-21 Emotionally Handicapped

Arksnsas . . Full Planning and Programming' ..... e 1933 979 6-21

California Selective . . ......., S eeemabess ceresens 6182 “Educationally Handicapped™
(Emotionally Disturbed.
Learning Disabled)”

Colorado  ......... Full Planning and Programming ........... 1973 15 5-21

Connecticut  ...... . Full Planning and Programming ... . 1966 4217

Delaware . ......... Full Program “'Wherever Possible™ ........ S 421 Severely Mentally or

Physically Handicapped

vvsvss.. No Statute, Court Order: Full Program ..... 1972 1972 Fromage 6
FR00MIB s o.x % ¥ B s R L Ay 2 19734 3-no maximum

(13 yrs. guaranteed)
tull Planming and Mrogramming ........... 1968 975 3-20
Tl PNORIEIN o vo v s To v ns et o Cemees . 1949 5-20
tull Program® s eose 19728 Birth-21
. Full Program . ...o.ian.ae, sonvisyonves. 1903 7769 3-21¢
FFull Planning and Programming .......... 1969 1973 6187
Full Program “If Reasonably Possible™.,.... 1974 Birth-21
Full Planning and Programming ........... 1974 19798 Developmentally
Disabled: Birth-21
Kentucky ......... Panning and Programming 1970 1974 ’ ¢ Other than TMR
(Petition for Trainable Mentally Retarded only) 1962 6-21
Lovisana .......... Court Order - Orieans Parish only: Selective 1872 1972 . 4 3210 * Other than Mentally Retardvd
for Mentally Retarded. Otherwise, Mandatory
F'ult Planning and Programming ........... 1973 19751 5-20
... Full Planning and Programming ........... 1973 197912 3
. Full Planning and Programming ........... 1972 321
Full Planning and Programming . .... 1971 973 Birth-25 3
Full Program ....coovunen 717214 14 4-21, except MR (5-21)
and ED (6-21)
POTINBEIE . 255 o v bt o w oir.n S . Birth-21
Full Planning and Programming . . 1973 5-21
Full Program®S...........c.00cun .. 1974 719 6-21
Full Planning and Programming .... . 1973 10/76'¢ 5-18
Full Program ........ NS 5 1973 51817
Full Program " 5 Birth-21
Full Program co. 195418 5-20
New Mexico ... .. Full Planning and Programming . .. .. Lae 1972 9/76 6-211*
New York .. ... .. FullProgram...........ccoovinnmnennoen 1973 1973 521 Profoundly Retarded
North Carolina .. . Full Planning ... ...... Y, vee. 1974 10 Birth-Adulthood 2!
North Dakots . ..... Full Planning and Programmi 1973 7/80%? 5217
[« SOSTPOR AT ARPIA - 1 ™ SRR R R R SR Birth-21 Other thian crippled or Edu-

cable Mentally Retarded. De
Blind, Partial hearing or visic -
Selective Planning . ............ vepvaeny V972 1973 n Trainable or Profoundly
Mentally Retarded
Oklshoma ......... FOlPIORAM . oavssiuin'onsrnsionnn A . 197 9/70 421
OMgon’ ... o s Full Progam . .........0.00nen e e S 1973 EMR: 6-21

Others: Birth-21
Peangylvania . . Court Order: Selective
(Mentally Retarded Only). . .............. 1972 9/72 62128 Other than mentally retarded
Full Planning and Programming . .......... 1956 1956 6-21
Foll BIOtam o v s an e et 196476 3-2126
full Planning and Programming . .......... 1972 1977 &n?
B e AN PG AN P S G- & 74 Birth-21
Full Planning and Programming  .......... 1972 © 9/742 421
Full Progam?®® ... A AU AL cnxe: 1969 9/762¢ L1}
. Full Program . .. . 1969 5-21
Full Program?® 1972 Birth-21
tull Planning ....... 3 1972 2 221
tull Program .............. 1971 &2
B Y e Jae covemersisa 198 1974 5-23%%,
. bull Planning and Programming .. ......... 1973 8/74 321
1969 621

THE COUNCIL FOR EXCEPTIONAL CHILDREN « 1920 Association Drive * Reston, Virginia 22091
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1 Current statule is conditional: § or more similart children in district. However, 3 1973 A General's opinion stated that the low
mn:ng ‘l:“ll wﬁnpwmm naeﬂeulivtl y, 1973.. If the state activates s kindergarien program for s-yeimdmum..;nor
iy

2 Permissive for children 3-21. except MR: § yrs. 8 mos.-21.
"33.21 for hearing Impaired. Lower figure applics to age of child a3 of Jan. | of the school year.

41973 law did not include profoundly retarded; however, a 1974 amendment brough: L 2
Compliance date for (ull srvices to these children is mandated for 197778, $thess childesn snder the. o of the y law.

$ Eadicr (1963) law was mandatory for all handicapped children except Trainable Mentally Retarded.
‘S-JI for speech defective,
7 Permissive 3-S and 19-21.

8 “Developmentally Dissbled™ means rctard: bral palsy or o F dinabitities

apnoﬂlunleuu (‘o-ﬂbetaub‘mrulubom - the state board s to determine ages of eligibility
36,

"M-l-mmllvhomno!,. ided edy i services 23 children must also be given educstion snd traini ey

1 cases of significant hardship the commissionet of education may waive enforcement wati 1977. P

12 Gourt order sets deadline in Sept., 1975.
"mmkﬂ-u“amﬂmm(mlku.*!humugd..u.’_

14 Date on which Trainable Mentally Retarded were included under the previously existing mendatory law.
"smmm:mmhmwwuw at least 10 Educable Mentally Retarded, 7 Trainsble Mentally Retarded, ot 10 physically

effective 7/1/79. 2
16 5 coustically handicapped: 10/1/74.
' punlly handicapped and visually handicapped: birth-18.
'8 Date of original mandatory law, which has since been amended to include all childres.
19 hitd must be & years old by Jan. | of school year.
20) mplementation date to be specified in preliminary state plan to be submitted 10 1975 General Amembly.
3 Deal: 1o age 18-0r 1o age 21 “If need exists.”
22 Ajl children must be scrved as soon a3 they are identified as handicapped.
23 Deaf children to be served at age four.
34 2.21 for blind. partially blind, deaf, hard of hearing.
nmmmmww&dfumﬁoﬂmﬂu mmhumt«—mwmam-g

% Eor mentally retarded or multiply handi d. Others, as defined in regulsth e o 5
274.21 for hearing handicapped. established by regulations.
33 The Texas Educati ing under the assu that the law is mends o

General on this question. Co-pll-admhn state policy if the law doe -‘ " - from the state Attorney

29 Within the limits of availabie funds and p
309/1/76 established by regulations.

N permissive below 6 years.

37 Permissive 34.

Definition of the kinds of mandatory legisiation used by states:
Full Program Mandate:  Such laws require that programs must be provided where children meet the criteria defining the exceptionality .

Planning and

Programming Mandate:  This form includes required planning prior 10 required p
Flansing Mandste: This kind of law d only s requi Tor planning.
Conditional Mandate: This kind of law requires that in conditiont must be met in or by the local education district before mandation takes

M(&-.Iynm|ht-m-uhdcﬂmm&
" iy for thea) handicaps must reside in a district before the district
Mandate by Petition: T&I‘h‘d‘hﬁﬂaﬁﬂh‘ of responsibility for propram devek e b heans o aad
ag who may petith Mﬁﬂﬁ:uwwﬁ&wvﬁ o.- i i
Sebective Mandate: In this case, not all disabilitics are d equally. Education is provided (mandated) for some, but not all categories of

?,

kptfotmdknhmb-ennmuo. S
Bureau of Education for the Hand ...llﬁo«na?uﬁ:;:

- Department of Health, Education, and Welfare. The opinions '

‘ , do not ily reflcct the position or policy of the

US Office duuﬂu dnonwm—lnhmm

of Education should be inferved.

i
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